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THE AGREEMENT ON TRADE-RELATED ASPECTS OF
INTELLECTUAL PROPERTY RIGHTS(TRIPS), ITS
IMPLICATIONS AND DEVELOPING COUNTRIES

Mehmet T(ba Ongun

The intellectual property rights, covering softwdegout designs of integrated circuits
and breeders’ rights, have gained an increasingiitapce since the 1980s. The TRIPs
Agreement, which is one of the most significantcomes of the Uruguay Round,
provides for improved levels of protection for thights of intellectual property
owners. The proponents of the TRIPs assert thaé mfficient protection will induce
R&D throughout the world and promote foreign diréevestment and trade. The
critics, on the other hand, argue that the TRIP&eavily biased in favour of the
monopoly rights of the intellectual property ownargd will effectively restrict access
to new scientific and technological knowledge. Tipaper broadly surveys the
different approaches to intellectual property rigand to the TRIPs Agreement. It also
aims at clarifying the probable implications of thgreement with special reference to
the developing countries.

1. INTRODUCTION

The treatment of intellectual property rights (IPRsd technology
transactions, together with world trade in servicésreign direct

investment and labour migration, were issues ndtes$ed by the rules
of the GATT or the Bretton Woods institutions. Timain international
governing principles related to industrial patentsademarks and
copyrights prevailing in the 1950s were based onltilateral

conventions such as “The Paris Convention for tmeteetion of

Industrial Property” (1883) and “The Berne Conventifor the

Protection of Literary and Artistic Works” (1886).

It will not be incorrect to say that the developsdintries were not
very much interested in the protection of IPRs thim two major
reasons. First of all, the developed countries wéee unchallanged
exporters of manufactured goods and hence werdacotg massive
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adjustment problems. Secondly, knowledge-basedh herhnology
industries were virtually non-existent and therefdghe diffusion of
technology was not leading to radical alterationsthe patterns of
international competition.

During the last three decades, however, the deedlamuntries
made constant and increasing efforts aiming atasablishment of
international rules and standards to provide ptaedo the IPRs. These
efforts have culminated in the Patent CooperatiahBudapest Treaties
for the protection of patents, Hague and LocarnceAments regarding
industrial designs, Madrid and Nice Agreements, Medrid Protocol
and Trademark Law Treaty on trademarks, Lisbon addrid
Agreements on geographical indicators; Rome, GenBwassels and
Universal Copyright Conventions on literary andistid property,
UPQOV on breeders’ rights and the Washington Treatyintegrated
circuits. With the exception of UPOV, those of #ilgove-stated treaties
which are in force are administered and supervisedhe UN World
Intellectual Property Organization (WIPO).

International agreements on IPRs were subscribedtliyndoy
developed countries until the conclusion of the dulay Round.
Developing countries generally and systematicalggnored those
agreements and preferred to rely on diffusion inamiing foreign
technology; copying, reverse engineering and théndhiof foreign
experts being the main methods employed. Pharmeaabutvere the
industry most often excluded from IPR protection developing
countries (Agosine et al., 1995).

Prior to the WTO Agreement on Trade-related Inttllal Property
Rights (TRIPs) which entered into force in 1995uminies had IPRs
regimes of their own, which were largely a matteinalividual choice
and subject to the principles and rules of therm#gonal conventions
they preferred to join. The conventions that hagerblisted above did
not provide any effective means for dispute setlets and required
only national treatment for contracting partiesed@rvation of national
sovereignty and mutual recognition in the protettwd IPRs formed the
basis of the former international system (Masc@96).

The 1980s witnessed a striking rise in internatfiatiaputes over
IPRs. During that decade, we also observe the W&dacing a number



The Agreement on Trade-Related Aspects

of new national legal and institutional measures the field of
intellectual property protection which include

- The 1980 amendment to the 1975 Copyright Act, gngnt
copyright protection to software;

- The 1984 Semiconductor Chip Protection Act, whicmtains a
crucial reciprocity clause;

- The 1985 International Software Protection Act, athialso
contains a reciprocity clause;

- The Omnibus Trade Act of 1988 that elevated thélpra of weak
foreign protection for US intellectual property XIRo priority
status for bilateral negotiations and potentialderaretaliation
(Vaitsos, 1990 and Maskus and Penubarti, 1995).

The IPRs proved to be an important issue in thebéshment of the
Single European Market in 1993 and in negotiatiomgering NAFTA.
Many developed and developing countries were emtagstrengthening
their IPRs regimes in the late 1980s and 1990dydaetause of foreign
pressure. During the Uruguay Round negotiatiores\ 48 and the leading
industrial countries insisted that the Final Actowld include an
agreement on the protection of IPRs. It was clainted strong IPRs
protection was necessary to promote basic reseanch other cost-
intensive activities and to encourage foreign dir@gestments (FDI).

The rising interest of developed countries in tinergthening of IPRs
protection resulted from changes in the patterrintdrnational trade,
which took place in the 1970s and 1980s, the egsuaidjustment
problems in the old industrial world and the dramagrowth of
knowledge-based, high-tech industries. As the dgved countries and
particularly the NICs became significant producarsd exporters of
standardised manufactured goods, the old induswiadld came to
encounter massive adjustment problems. These pnehiesre aggravated
by the technological breakthroughs of the 1970s #ied subsequent
revolutionary impact on microelectronics and bibtealogy which
radically changed the environment. Computer prognas) plant varieties
and biological inventions could be copied much measily. This fact
induced efforts seeking stronger IPRs protecticaitéds, 1990).

Pressures for systemic change in the IPRs regintessified and
led to bilateral and regional, as well as multilat§the GATT Uruguay
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Round) negotiations on IPRs. “Departing from theuasptions that

ideas are private property and that it is necessamge some instrument
permitting a certain degree of appropriability & tfruits of innovative

efforts”, the Agreement on TRIPs “recognises avensially valid what

is prescribed in international conventions admeresti under the

auspices of the WIPO and, in some instances, gedsbeyond their

provisions” (Agosin, Tussie and Crespi, 1995, p.I9)e Agreement’s

scope is extensive and covers copyrights, indligiatents, trademarks,
trade secrets, industrial designs of integrateduis and geographical
indications. This is not surprising. In 1986, mémnan 27 percent of US
exports contained IP, that ratio was less than h@rwthe GATT was

negotiated (Fisch and Speyer, 1995).

The aim of this paper is to clarify the probablecomes of the
implementation of the TRIPs Agreement with speeialphasis on the
developing countries. In that context, the natdrenllectual property
to be followed by the benefits and costs of a gfiypmrotected IPRs
regime will be discussed first. An analysis of FRIPs agreement will
follow. The following sections will be devoted thet analysis of the
effects of the implementation of the TRIPs on trafteeign direct
investments, technological development and grovasidally from the
viewpoint of the developing countries.

2. INTELLECTUAL PROPERTY AND ITSREGULATION

IPRs refer to creations of human intellect (inteil@al property). They

are legal expressions of privileges granted bydtate for the use of
creations. A unique feature of intellectual proper$ its inherent

intangibility: “It relates to items of knowledge dito information which

can eventually be incorporated or embodied in dmited number of

copies of tangible things, machines, artifacts @vds, at the same time
and in different geographical places all over therldk However, the

relevant aspect is that the property is not in ¢h@sgible things, but in
the knowledge and information embodied in them ssoaiated with

their production” (Bifani, 1990).

IPRs are composed of industrial property rights aogyrights.
Industrial property rights refer to inventive saodms to technical
problems which include the design and appearanceraducts and
processes, whereas copyrights refer to either Xotusgive privileges
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granted to copies of artistic and literary works torauthorship and
creativity. In the Anglo-Saxon tradition, copyrightefer to privileges
granted to copies of works and in the continemtdition to privileges
granted to authors or creators.

Economists have traditionally been more concerndth watents
which aim to provide property rights to inventiorRights to exploit
inventions applicable to industry are awarded galhethrough patents,
which provide the right to exclude other peopleimstitutions from
producing, selling or using the described productppmcess without
authorisation for a fixed span of time. Since ptdeprovide patent
owners, exclusive property rights manufacturerinig to use patented
inventions are obliged to obtain authorisationdi@@nces from patent
owners by paying royalties. The granting of prigés under the patent
system has been conditional on the disclosure of mechnical
knowledge, the rationale being to secure a recifyrdoetween the
inventor who is granted protection and the sociwtyo is seeking
benefit from the new knowledge obtained.

Since patents are intended to protect the embodimfetechnical
knowledge in products or processes, claims for th&muld meet
technical criteria for novelty and industrial uili Aside from the span
of time, governments can place other limits on p&tevhich include
exclusions of certain subjects from patentabilibd aneasures against
market abuses and monopolisation.

The subject matter of copyright protection encorspasoriginal
literary, scientific and artistic works regardledsthe mode or form of
expression. To enjoy copyright protection, the idedhe work needs
not be new, but the form in which it is expressiediutd.

Trademarks are signs used to distinguish produciadustrial or
commercial enterprises from those of others and¢dieprotect both the
producer and the consumer. They may consist ofndiste names,
words, letters, figures or colour combinations.

Industrial designs cover ornamental features ofipects including
shapes, lines, motifs and colours. Consumer astgleh as cars, textiles
and leather products are examples of goods in winidbstrial designs
are secured protection.
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Geographical indications help inform the consuméout the
quality, reputation or other characteristics of theods which are
attributable to its geographic origin.

Undisclosed information refers to trade secrets &ndw-how,
which also benefit from protection. New technol@agicevelopments
have given rise to new forms of industrial propgstgtection. One of
these are the breeders’ rights. They operate bkenps and are provided
to developers of new plant varieties. Layout desigii integrated
circuits have also been regarded as intellectuapety in the
Washington Treaty negotiated in 1989 and again he TRIPs
Agreement and provided protection. They will becdssed in greater
detail later.

The fact that protection of intellectual property)(is limited in time
constitutes a second characteristic of the IPRsieTlimited protection
aims at the society’s desire to balance privatesacthl interests. A long
period of protection leads to the abuse of temgomaonopoly power,
granted by the IPR, which increases the burdemesaciety. Therefore,
the determination of optimal patent life has provedbe an important
issue. For some economists, the optimal patenstiteild be determined
according to the temporary monopoly power and tfogas benefits which
are outcomes of the application of the new tectgy(&ifani, 1990).

The enforcement of any system of IPRs has two raigtions:
prevention of the infringement of rights and preii@m of attempts by
the rights holders to abuse those rights. Undert repstems, it is the
responsibility of interested parties to inform aartties concerned of
such abuses or infringements. Actions againstnigéments and abuses
include seizure of goods concerned at port, clagpdown on
unauthorised copying and distributing facilitiesdalevying fines and
criminal penalties (Maskus, 1998).

The effective enforcement of any IPRs system deped only on
the regulatory framework provided by the system{ &iso on the
implementation of various economic and social pesic The industrial
policy (including R&D and production subsidiesgade and investment
policies, policies related to the environment amdblig health are the
most important of them. Restrictive import and fgre investment
policies generally increase the market power oémigt and other IPRs
and hence lead to abusive uses.
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There is a wide difference between the IPRs systa#nasuntries at
different levels of development. A study by Maskaisd Penubarti
(1995) has revealed a strong positive relationbleippveen the index of
patent strength and real per capita income amokhgr otariables.
Another regression suggests that patent protedgatines in strength as
economies move from the lowest to the middle incetage, which has
been explained by the fact that relatively moreetigyed middle income
countries tend to focus R&D efforts on adaptatiornitation and reverse
engineering (Primo Braga 1996, Maskus 1998).

Information developers of the developed countriesntpto the
following primary shortcomings in the regimes of nyadeveloping
countries:

- Inadequate copyright and trademark protection teadb
widespread copying of entertainment and softwacelyets
and unauthorised and misleading use of trademarks;

- Exclusion of pharmaceuticals, chemicals and fooditeves
from patent protection;

- Non-existence of patent protection for biotechnaab
inventions and IPRs for plant varieties;

- Issuance of compulsory licences with inadequate
compensation to firms that are perceived to be oisieg
their patent or trademark insufficiently to achiegtesired
consumer benefits or technology transfer;

- A weak and inadequately defined system of rulesepting
trade secrets;

- Inadequate administrative and judicial procedusesiun the
enforcement of IPRs (Maskus, 1998).

3. CONTROVERSY OVER THE  STRENGTH OF
INTELLECTUAL PROPERTY RIGHTS

The need for a strong system of IPRs has been disfiean different

grounds. First of all, there is the legal argunteaged on the concept of
natural rights of human beings to own their in@l&al products. The

proponents of this argument assert that strong I&Rsthe effective

formal mechanisms which establish property in lattual assets.

Economic arguments advanced in favour of strongsIBR related
to the concept of market failure. According to thigument, without
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adequate protection, intellectual assets wouldestdifom overuse, since
access to it will not be costly from the standpaihits development and
improvement. A special characteristic of technolagyits imperfect
appropriability. This characteristic enables peaopl® have access to a
newly-produced design to reproduce and use it éfeeost. The fact
that, generally, designs are implicitly containedthe products which
emanate from them aggravates the imperfect apptupty of
technology. Hence, the dissemination of informatimm the design
begins to take place at the beginning of productiéree-riding
behaviour which takes the form of imitation or resesengineering will
be very attractive under these conditions anduin,twould lead to the
imposition of dynamic costs of limited creation anproduct
development and reduced growth on economies tilabfaecognise it
adequately (Agosin et al., 1995 and Maskus, 1998).

The public-good nature of information which faitiés free-riding
through copying and the difficulty in assessing fueial and private
values of information constitute two peculiar cledesistics of that
intellectual asset.

It will not be wrong to say that the idea of enfagcstrong IPRs to
all forms of intellectual property is built aroutite assumption that the
process of innovation depends on a system of in@nand that IPRs,
as a decisive factor of incentive, play an impdrtafe in the adjustment
process (Fisch and Speyer, 1995). Patent systeveshen instruments
for fostering technological innovation in most isthialised countries
since the 19 Century. “The prospect of supernormal profits in
temporary monopoly protected against illicit imibat is meant to
encourage companies and investors to increasedstimeat in the
research and development of new product and priocessethods”
(Zeeb, 1996). Proponents of this view assert tioaprovide a socially
necessary incentive for innovators and entreprendhe state has to
support an adequate return on research and deveiltpoosts by
establishing and enforcing temporary monopolies ifentors. The
monopoly rents obtained by the innovators, plusdbsts incurred by
the state, constitute the price of technologicalgpess to the society
(Van Grasstek Communications, 1990). According teriger, “patents
explicitly prevent the diffusion of new technologig guarantee the
existence of technology to diffuse in the futurBefko, 1987).
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Economists who oppose strong IPRs systems, on tther diand,
base their arguments on static and dynamic sarsakk associated with
such systems. Static social losses are associatédtie monopoly
power granted to the intellectual property owneyn&mic social losses
are basically concerned with the effects of IPR$hendimension, speed
and direction of technological progress.

Static social losses take two forms. The first eons the “IP
producing country”, the second the “IP importingiotry”. With respect
to the former, the following allegations are made:

Strong IPRs lead to patent races and hence toycostl
duplication of investment in R&D;

Strong protection also encourages efforts to as#ert
ownership rights, to extend them for as long assips to
reap the fruits of a monopolistic position;

Trying to exclude potential free riders may giveerto high
enforcement costs;

Since the marginal cost of provision is small, aga@n of
prospective users may impose static dead-weighs;cos
Costs of transferring rights to IP may significgntise as a
result of contracting difficulties related to unténty about
the value of information and problems in monitoring
(Maskus, 1998).

The second form of static losses (those that cortber IP importing
country) can be summarised as follows:

The abuse of the monopoly power of foreign patentesean
instrument to penetrate domestic markets and baiggers to
the entry of competitive firms;

The usage of IPRs as an instrument to reserve tsafée
goods imported from the home country;

The use of IPRs for overpricing and transfer pgcfBifani,

1990).

Economists who base their arguments against stf®iRg generally
regard technological change as a strategic elernénthe rate of
economic growth, a crucial factor which determitiess competitiveness
of firms, their size and growth. The rate of tedbgaal change is
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considered to be determined by expenditures on R&D the rate of
technological diffusion. In fact, many studies haeeealed that the rate
of return on R&D is high, and is much higher thha tate of return on
investment in structures, machines and equipmeag,(Elelpman and
Hoffmaister, 1997). In a study conducted by Coe &falpman who

used a sample of 21 OECD countries and Israel]athg-run average
rate of return on R&D investment in the 6-7 ecoresmproved to be
120% and an additional 30% accrued to the othecdltries in the

sample (Coe and Helpman, 1995).

Knowledge, besides being a final product, is alstursdamental
input which can be cumulated. These features, hegetith its diffusion
possibilities, are at the origin of important spikrs associated with
investment in R&D activities. As a result, investthean R&D has
increasing returns to scale in the production of keowledge (Bifani,
1990). Economists who criticise strong IPRs, asghst leading
technology giants strive to reinforce existing agprability regimes in
order to keep appropriated technological innovationlarger areas of
the world for a longer time, and also to capture thaximum rent,
whereas late industrialising countries try to emgandiffusion
mechanisms of existing IPRs.

Dynamic social losses generated by strong IPRs &tem the two
peculiar characteristics of technology: The factth is incompletely
specified and is imperfectly transferable to otbevironments and that
its transfer conveys strong informational asymrestri The latter
characteristic enables the seller to segment thegnmation as much as
possible so as to discriminate against the buydtogather, these
characteristics slow down the diffusion of techmgiqAgosin et al.,
1995).

The disadvantages of patenting and of enforcirangtiPRs regimes
for developing countries can be summarised asvistio

- Developing countries seriously lag behind on the
technological frontier. The technology they need &atrong
public component. Existing informational asymmedriaay,
however, inhibit the free usage of certain techges by
local entrepreneurs even if technologies are in ghblic



The Agreement on Trade-Related Aspects 11

domain and may sometimes oblige the entrepreneupsy
royalties, even when they do not need to do so.

- Although some recent studies have revealed a oaktiip
between strong IPRs and FDI in developing counttiesse
findings are far from being general and convincing.

- Stringent protection of intellectual property rightwill
obstruct imitation and, hence, technological demelent.

- The enforcement of strong intellectual rights pctten is
likely to: (i) result in an increase in importedagls that were
formerly produced domestically through reverse eegring
or imitation, (ii) increase royalties to be paidi) (ead to a
rise in the profits of foreign companies producpatented
goods, since they will be able to sell those goaidkigher
prices (Agosin et al., 1995).

4. MAIN CHARACTERISTICSOF THE TRIPsAGREEMENT

The Agreement on Trade-related Aspects of IntellldProperty Rights,
Including Trade in Counterfeit Goods (TRIPs Agreethecontains

obligations which go far beyond what had been emas at the outset
of the Uruguay Round negotiations. This fact hasnban outcome of
the insistent efforts of the USA and other majovedeped countries.
The position of the USA was set out clearly by tb& Trade

Representative in the following words “Our preseegotiations on

trade-related aspects of intellectual property teggwe one of our top
priorities. Success in those negotiations is esdetd the successful
conclusion of the Round” (Bifani, 1990).

The TRIPs Agreement recognises as universally valltht is
prescribed in the Berne, Paris and Rome Conventarn®R protection.
It also integrates the existing systems of IP mtide which are mainly
under the WIPO and complements them on areas wihere appears to
be no consensus. With the TRIPs, essential prasgsiof old
conventions governing intellectual property pratactunder WIPO
auspices have acquired a binding feature, they Haeen made
universally applicable on a most-favoured-nationF{)§ basis and
through the WTO Agreement, with its dispute setdatmmechanism,
have been integrated to the multilateral tradirgjesy.
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One of the most striking features of the TRIPs &gnent is the call
for the harmonisation of different national rules I® protection. “The
TRIPs accord commits developing countries in theQM® significant
IPRs protection, albeit with a long phase-in period the poorest
countries and thereby brings about a substantivendrasation in
international standards. This accord is an impo@somplishment for
intellectual property interests in the technologp@rting nations and a
substantial ‘concession’ (in GATT terms) by the pomuntries”
(Maskus, 1997).

The Agreement contains general obligations conngrmational
treatment, MFN and transparency. Article 3 stipgathat with respect
to the “availability, acquisition, scope, maintecarand enforcement” of
IPRs, foreign nationals will not be accorded treatimless favourable
than that accorded by a country to its citizenstichsr 4 requires
extension of MFN treatment to foreign nationalsinon-discriminatory
fashion. Reciprocity exemptions exist for copyrgghtor advantages
acquired or immunity accorded by members througterirational
agreements or conventions on IP.

IPRs covered by the TRIPs Agreement include copysigndustrial
patents, trademarks, trade secrets, industriagdgesiayout designs of
integrated circuits and geographical indicators.

In relation to copyrights, the period of protectisn50 years from
the date of authorised publication or life of theher, plus 50 years. For
cinematographic work it is 50 years after the whiks been made
available to the public, for photographic work st 25 years and for
performers and producers of phonograms it is 50fantdroadcasting it
is 20 years. The Agreement provides that data datigns and
computer programmes should be considered literayrksv and
protected under national copyright laws for 50 gg@rticles 9-14).

Trademarks are provided protection of 7 years framitial
registration and each renewal of registration whiah go on definitely
(Article 18). The Agreement deters use of colldtesstrictions to
invalidate marks and also use of confusing markd apeculative
legislation (Articles 12 and 11). Industrial desigare also provided a
minimum protection of 10 years (Article 26).
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Industrial patents are regarded as intellectualpgnty rights,
protecting both the idea of the creator and the anafdits expression.
Articles 27-34 of the TRIPs Agreement are on patelhis accepted that
any innovation, fulfilling the conditions of novgjtinnovative effort and
concrete application, is patentable. Such innowationclude micro-
organisms and microbiological processes neededthercreation of
animals and plants, but excludes biological or r@@tprocesses. Patent
holders are obliged to disclose the information taimed in the
innovation.

Severe restrictions are put on compulsory licengiggArticle 31
which states that access to patents cannot be cmaitional on using
it in domestic protection. This goes beyond whatrésognised in
international conventions. By virtue of Article 2Be patent holder is
also given the exclusive right of importation. TAgreement contains
various safeguard provisions from the viewpoint tEchnology
importers but “how far they can be taken is a matfesome debate”
(Weston, 1995). For example, compulsory licensiray e used on
grounds of protecting the public interest, in casfesxtreme emergency,
of non-commercial public utilisation, of excessivgricing, of
unreasonable terms of licensing terms (Article 3)e time limit of
patent protection will be 20 years.

With respect to integrated circuits designs, theekgent extends
protection to articles that incorporate infringesbign for a minimum of
10 vyears (Article 38). Integrated circuits consist electronic
components incorporated in solid substrata, etetifda circuit layout
or layout design. The latter is basically a programwhich enables the
organisation, control and storage of informatiots kreation is
expensive and cumbersome, although it involvelg litnovation. Since
neither miniaturisation of existing known circuiss the recombination
of circuit elements of other existing chips is #llg for patenting, they
have been excluded from patents (Bifani, 1990).

Trade secrets are protected against unfair disdosiethods under
Article 39. Article 40 is concerned with the contaf competitive
abuses and stipulates that a member may adoptistantly with the
other provisions of the Agreement, appropriate messto control such
practices.
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Articles 42-61 are devoted to the enforcement &slPEnforcement
measures require civil and criminal measures amddocenforcement.
The TRIPs Agreement prescribes the institutional chmaism,
procedures and remedies that countries are expectediopt to (i)
enable IPR holders to obtain redress under ciwi| (@) prevent release
by customs authorities of counterfeit, pirated ambder goods which
infringe IPRs, and (iii) for the prosecution of coerfeiters and pirates
under criminal law (ITC and CS, 1996). The enforeemof the
Agreement will be costly for developing countriggdawill place new
burdens on their balance of payments through ises& imports, in
royalty payments and in prices of patented produ€tso types of
compensation will be supplied to the developingntoes: (i) financial
and technical assistance in the creation of legslaand necessary
institutions for enforcing the new rules on IPRetpction, (ii) provision
of incentives to the enterprises and institutiohdeveloped countries to
transfer technology to the least developed countffgticle 67). The
details, such as the terms and amounts of finaa@aits relationship to
other existing aid programmes, however, have nehlspecified.

Member countries have been given by the TRIPs Agese
transitional periods during which they are obligea bring their
legislation and regulations in conformity with tipgovisions of the
Agreement. The transitional period for developedntoes ended on 1
January 1996. It ends on 1 January 2000 for dewejopountries and
transitional (i.e., formerly centrally planned) eomies. For least
developed countries, it ends on 1 January 2006ic{és 65-66).

The developing countries are also given the rightcontinue
providing patent protection to processes, but ag@rbducts. In the food,
chemical and pharmaceutical sectors, they are atoto delay the
application of obligatory protection to productstiud January 2005.
Member countries are required not to take any nreaghat will result
in a lower level of protection during transitionpariods.

Article 64 of the Agreement puts forth dispute Isetent
procedures. Since the Agreement is an integralgdatie WTO, which
aims at implementing an integrated dispute settiénmaechanism,
“cross retaliation” between non-compliance in thisea and market
access in goods will now become legitimate. Witkpeet to litigation
procedures, the burden of proof is reversed. Pgorights devolves on
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the accused infringer rather than on the holders Tilo doubt tightens
concessions to developed country interests (Ageisal., 1995). A five-
year moratorium on the use of dispute settlemerginag) indirect

violations of the TRIPs Agreement has, however, nb@eovided,

allowing nations to select implementation strategie

A monitoring body (the Council for TRIPSs) that irsg¢harge with the
application of new rules and norms has been crdatatie Agreement
(Article 68).

“The TRIPs Agreement basically provides for upwhadmonisation
of national legislation, with regard to IP protectitowards the standards
prevailing in the developed countries and obligesetbping countries
to change their existing patent laws (Agosin eti#i95).

The TRIPs agreement necessitates radical chandbe i® regimes
of many developing countries which can be summarase

- The need to extend patent protection in due timpréalucts like
pharmaceuticals and chemicals that have been ecldbm
protection temporarily under national laws.

- Modifications which secure terms of patent protatighorter than
the 20 years indicated in the Agreement.

- Extension of copyright protection to computer pergmes as
literary works.

- The adoption of a specific system for the protectaf plant
varieties or the protection of those varieties latepts (or a
combination of both).

In addition to Articles giving transitional periodsithin which
developing countries are obliged to bring theirioral legislation and
regulations in conformity with the TRIPs Agreemanid to references
in the Agreement to technical assistance and in@ntregarding
transfer of technology, there are a number of offrervisions which
seem designed to respond to the particular intem@sthose countries
(Weston, 1995). They are comprised of:

- Article 8 which allows members to adopt measuresessary to
protect public health and nutrition, to promote lpulnterest in
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vitally important sectors and for socio-economid aechnological
development;

- Article 27 which excludes various products and rodthfrom
patentability on the basis of human health or seriprejudice to
the environment;

- Article 31 which is related to compulsory licensiigs been
referred to before in this paper;

- Article 40 which states that all members are cornaditto help
each other with investigations of anti-competitpractices;

- Article 48 which requires the defendant’s legaltsds be paid by
the applicant when a case has been proven to hegliraon
frivolous grounds.

There will be short and long run costs incurred dsveloping
countries from the application of the TRIPs Agreamehich to a large
extent will depend on the implementation of the égnent after 2000.
“It is to be expected that countries will be actiue challenging
measures under the dispute settlement mechanismdéan to “test” the
scope of obligations” (UNCTAD, 1994).

5. ECONOMIC IMPLICATIONS OF THE TRIPs AGREEMENT
AND THE DEVELOPING COUNTRIES

The TRIPs Agreement imposes considerably stringemitations upon
the developing countries by strengthening minimurmotgrtion
standards, initiating harmonisation of IP systenmm asubjugating
disputes in IP to the integrated dispute settlermeathanism of the
WTO. “It also expands the choice sets available High-technology
firms in deciding how best to service internatiomaarkets through
interfirm or intra-firm trade, investment, jointvaires, licensing, patent
pooling or cross-licensing agreement with compeftorgign firms, and
pricing to markets” (Maskus, 1998). In very gendexins the TRIPs
Agreement will have significant effects on (a) teclogical innovation
and its diffusion, and (b) on international tradel envestment flows.

A. Effects on Technological Innovation and Diffusion

Technology, which for a long time has been consideme of the most
important factors for economic development, has nwecome the
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strategic element in creating comparative advantagd acquiring
competitiveness in world markets (Ricupero, 1998)a world where
technological progress is basically endogenous thaddistribution of
technical knowledge is a major determinant of imagional trade
patterns, we can say that it is the prospect ofeswgsmal profits
resulting from innovation which induces firms tondoct research
activities. “The efficiency of technological devphoent is greatly
enhanced by the competitive pressures and theasudrisireat of losing
monopoly. Stronger--international--competition doest, however,
necessarily and always translate into technologicagress and welfare
gains for all. On the contrary, stronger compatitisay well impede the
dynamics of technological progress, if the amouhtsopernormal
(“pioneer”) profits accruing to the innovator issufficient” (Fisch and
Speyer, 1995).

Consequently, the costs for the domination of legaidge
technologies and a continued flow of innovation éndbecome main
elements of economic policies designed by the majeveloped
countries. Between 1980 and 1996, the Gross DomEgpenditure on
R&D, which is considered to be the major factoribdhtechnological
progress, has increased by 60 percent in the Elebdent in the US
and 118 percent in Japan (EC, 1997, StatisticakAnb-8). The State in
major technology-generating countries has providede subsidies to
support new technologies. Government-funded rebeatonsortia
became an instrument of national technology pdiciehe Sematech
programme in the US, the European JESSI or ESPRitiTtlae VLSI
project in Japan provide the main examples to tledets. All of them
were closed to foreign companies and even thesidiay firms.

The number of patent applications increased from3&4to 28.635
in the EU; from 1.625 to 1.882 in EFTA, from 11.6tb420.308 in the
US and from 6.619 to 7.941 in Japan between 19851884 (EC, 1997,
Statistical Annex 60).

The rapid diffusion of newly-generated technologiggough
copying and imitation has led the developed coestrio resort to
different and somewhat odd methods of preventing tiffusion
process. For example, physical masking techniqueh as “software
programming traps, copy-protect schemes, the etiorypf important

17
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codes, and the use of special materials to makgirepmore difficult”,
(Taylor, 1993) have been extensively used to prevesverse
engineering and copying efforts.

Another method has been the discriminatory protecbhased on
Section 337 of the US trade laws, which providdeddnt levels of
protection depending on the location of the firmhé&M the infringing
product was domestically produced, the IP holdelghb protection in
the US district court; when it was of foreign origthe IP holder could
seek redress either through a civil action in fatlelistrict court or
through an administrative proceeding before the. | TB2tween 1975
and 1988, IP plaintiffs won 65 percent of the timethe ITC as
compared with 40-45 percent in district courts” kAand Prusa,
1993).

Inducement of technical innovation at the globalalsc and
enhancement of its diffusion are the long-run bigmetommonly
associated with the TRIPs Agreement by its proptmeBEmpirical
evidence, however, suggests that the complicatasren@f innovation
and diffusion prevents us from reaching the abda&ed conclusions.

First of all, since copying of unpatented produstshe core of the
pharmaceutical industries in many developing coestand imitation
the most important form of diffusion in many maskethe potential
effect of TRIPs will be the removal of a major chahof technology
transfer. The assertion that stronger spillover aotp into local
productivity emanating from the patenting procesaynbe used for
follow-on invention on an extensive scale (Eatod &ortum, 1996) is
debatable. Stronger gains in productivity emerghrgugh the imports
of capital goods and technical inputs embodyingaaded knowledge
(Coe et al., 1998) seems to be a more significartome.

A stronger global protection of copyrights also meeunlikely to
lead to a substantial rise in literary and artigtioduction. “Similarly,
better protected trademarks in developing countsiesm unlikely to
expand incentives for product and brand developriretiie developed
countries” (Maskus, 1998).

Surveys have indicated that a strong relationshigt® between
patents and inventive activity in automotive equant) instruments and
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pharmaceuticals (Levine et al., 1987). The impletatgon of the TRIPs

Agreement should induce some technological devedopnin those

fields as well as in biotechnology. The implemenotatof the same

Agreement is likely to lead to an increase in thembher of patents
registered in developing countries. Since the Age® calls on

members to enforce provisions requiring patentiegpts to disclose

the technical information, access to such inforomatimay induce

industrial enterprises to use it for further R&Ddevelop processes or
products that differ from the patented ones (ITG-AS96). This,

however, is likely to take place only in newly irstiialising countries

that possess sufficient qualified technical pershnn

Increased protection of IPRs is also expected baece attempts by
companies in developing countries to enter intotjgentures and other
forms of arrangements aiming at the transfer ofhrietogy on
commercial terms. It is also asserted that in plareties and basic
biotechnological inventions, the TRIPs Agreementll wiromote
technological development and induce new reseatotthe product and
technical needs of developing countries. Accordinfiirms engaged in
R&D activities for purposes of imitating productshosild find
opportunities for shifting into small-scale innaweatt for local markets
(Maskus, 1998). In resource-abundant countries gheatisation of
agricultural research may also expand and breedaists be taken
under protection (Primo Braga, 1996).

The patenting of biotechnological innovations, twe bther hand,
will significantly reduce possibilities for imitaih and increase the costs
of agricultural production. Types of seeds may camée patented by
international agribusiness so that small farmery mmave to buy new
seeds every year, instead of re-using their owdss@éaqvi, 1994).

In order to eliminate the adverse effects of IPtgubon on
agricultural production costs, the developing cdest must take
advantage of being the biomass reservoirs of thédwib they carry out
biological censuses, build germoplasm banks andsetrong measures
of border vigilance, they will be in a position gain control over their
resources and enabled to sell exploitation rightdheir biomass. Since
innovations are almost exclusively contained in pheducts, reverse
engineering possibilities also exist in that figAdjosin et al., 1995).
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The rules on biotechnology and plant varieties Wl of particular
concern to the agricultural commodity exporters $atners of least
developed countries. The other major concern vélltihe rise in drug
costs, resulting from enhanced protection of IP #retermination of
compulsory licensing.

On balance, it is difficult to say that over thediuen and long term
the stronger IP protection envisaged in the TRIBeeAment will have a
positive effect on the development of the invent®cess in the
majority of developing countries. The present stam@ human capital
and the underdeveloped nature of existing scienifid technological
capacities seriously preclude developing countfiesn stimulating
scientific research and R&D activities. The solegattbn of legislation
favouring strong protection of IPRs is more likédyobscure imitation
and retard technological development.

It should not, however, be forgotten that imitatipossibilities
cannot be completely eliminated by patent systems$,can only be
reduced. To the extent that developing countriesluele from their
patenting legislation innovation that is minor andtine, and from their
copyright legislation general scientific principlésey will be provided
with a sufficient margin where they can practiseerse engineering,
engage in processes of adaptation or improvementexsting
technology. Countries like Japan, whose legislabanpatenting has a
considerably limited scope and makes exhaustive alisexceptions,
have permitted extensive reverse engineering fopqaes of research,
which, in turn, have found their ways to the prévatector through
spillovers (Agosin et al., 1995).

The sensitivity of product and technology licensitgy IPRs is
another factor that will be affected by the implertagion of the TRIPs
Agreement. It is asserted that the above-statesitsaty is strong for
three reasons. First, stronger IPRs lower licessexpense of deterring
defection from contracts and thus reduce costeensing. Second, they
are expected to expand security over the protectibrproprietary
information in licensing deals. Third, they enattie licensor to set and
monitor terms of operation for licensees (Maskud98). It should,
however, be borne in mind that the promotion afisfarring technology
through licensing will not result in a remarkabdd! in costs due to the
fact that the high cost of licensing is mainly artacmme of aspects of
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technology tied up in a firm’s technical know-howamagement skills,
administrative structure and qualified personnel.

B. Effectson Trade and Foreign Direct I nvestment

The relation between trade and IPRs is an imporssoe that has been
investigated by economists, especially during 8805 (Grossman and
Helpman, 1991; Helpman, 1993; Taylor, 1994). lgémerally accepted
that variations in international patent laws, tlgloutheir effect on

returns to innovation, induce innovation and grawfhe decision to

trade in other markets is the primary channel mt fbrocess (Maskus
and Penubarti, 1995).

It is an option for the exporting firms to base ithdecisions
regarding trade partly on the strength of locaptBtection. Such firms,
however, face a trade-off between the market p@seerated by strong
patents and the larger effective market size cdebyereduced abilities
of local firms to imitate the product (Maskus arehBbarti, 1995). An
empirical model, specified by Maskus and Penubairii, which
deviations of bilateral sectoral imports from aipited levels are
related to income, trade barriers and patent land &here patent
regulations in the importing country are corrected endogeneity
through the use of instrumental variables, haslgilinteresting results.
The results of the final equations have revealed $itrengthening of
patent protection has a positive although small achpon bilateral
manufacturing imports into developing countriesisTéffect is stronger
in large developing countries with significant iative capabilities
(Maskus and Penubarti, 1995).

Another study has presented empirical evidencéneriact that total
factor productivity in developing countries is gosly and significantly
related to R&D in their developed country tradetpars and to their
imports of capital goods from the developed coest(iCoe et al., 1997).
Numerous studies, however, also indicate that huwegpital is an
important factor which allows a country to take tbetadvantage of
technological advances in its trade partners.

The TRIPs Agreement, through the enforcement ofvasious
provisions, is expected to control the productiod &rade of counterfeit
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and pirated goods. Actually, prevention of the érad counterfeit goods
was a request which gained the support of devejopountries during
the Uruguay Round.

Trade in counterfeit goods stems mainly from tret that small and
medium enterprises (SMES) are not fully aware efldgal implications
of using unauthorised trademarks. Counterfeitingires the export
activities of small domestic producers working unkitence for foreign
manufacturers. Developed-country manufacturers etisgk products
under their brand names but producing the prodsetfior parts of it in
developing countries in order to take advantagewfproduction costs,
seem more willing to enter into arrangements withurdries that
effectively protect IPRs (ITC and CS, 1996).

The upward harmonisation of IP legislation has roftbeen
advocated on the grounds that it will induce fonedjrect investment
(FDI). In theory, however, incentives for FDI angifrom stronger IPRs
are ambiguous. If we accept that as long as fortmge and FDI are
substitutes, stronger IPRs result in an expansidrade and we should
expect the FDI to decline following the enforcemeoft stronger
protectionist regimes.

Empirical evidence, however, suggests that in petsdin which
knowledge-based assets give rise to investmentrethis a
complementarity between trade and FDI. The spelstacgrowth
witnessed in intra-firm trade provides sufficienidence for this fact.
“By directly raising the economic value of ownegshadvantages,
stronger patents, trademarks and trade secretsldstexpand the
profitability of FDI, particularly in conjunction ith expanded market
demand as imitators are discouraged” (Maskus, 1998) the other
hand, since strong IPRs reduce contracting costdicensing, a
substitution effect into licensing should also Bpexted.

The results of Mansfield’s survey has revealed thegoftware and
pharmaceuticals, together with investments in I6%&D facilities, there
is a stronger relationship between I[P protectiord anvestment
(Mansfield, 1994). In general, IPRs have a morearkable effect on
FDI in higher-technology products.

Outward and production-oriented FDI in relativeighh technology
activities takes place in three major cases. Th& fnvolves market



The Agreement on Trade-Related Aspects 23

penetration (e.g., through foreign-owned subsid&ir joint ventures
abroad so as to qualify for ‘national treatmenti athus, secure access
to public procurement as in the telecommunicatsexstor). The second
takes the form of subcontracting of certain labiotensive activities.
The third aims at acquiring already establishedywkhow-intensive
enterprises in order to quicken their own catchipgrocess in
technological fields (Vaitsos, 1990).

Early econometric studies, however, could at basti 2 weak
relationship between IPRs, trade and worldwiderithistion of FDI
(Ferrantino, 1993). More recent work, on the ottend, reached results
suggesting that both the volume and technologieatll of US direct
investment vary indirectly with weak IPRs (Lee avdnsfield, 1996).

6. CONCLUSION

The importance of technological innovation in theeation of
competitiveness, the ascending commercial valuethef intangible
component of technology, and the increasing pdggbi of diffusion
associated with new technologies have given riseaacern for the
protection of intellectual property.

The TRIPs Agreement is, in essence, an outcomki®fdeepening
concern. The Agreement negotiated in the GATT Uaygiround
widens the scope of IPRs and puts down minimumdstals for their
protection as well as procedures and remedieshér enforcement. In
order to ensure that members comply with thesedatas, it also
establishes a mechanism for consultations and idanee at the
international level.

The newly emerging system of protection for IP haen criticised
by the developing countries for strongly re-balagcglobal policies in
favour of the technological leaders of the worldisT seems to be
obviously true, although the full impact of the HRI Agreement will
not be felt until 2015.

Proponents of the Agreement argue that the changlebal policies
regarding IP protection will induce innovative aties both in
developed and developing countries and promote itlbernational
dissemination of technologies and new goods andices: This
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argument, however, has not been supported by mirfficevidence,
provided by econometric works and surveys. Develpmountries will

incur new costs with the application of the strangegime for IP

protection in the form of loyalty payments to famei companies,
increases in prices of goods manufactured undendie or imported.
Besides, administrative costs arising from the gaiion to improve
their administrative enforcement frameworks wik@lhave to be paid.
These needs require urgent provision of additionalltilateral

financing.

In the short term, the TRIPs Agreement will redube illicit
application of know-how through copying, imitationpiracy and hence
retard the worldwide diffusion of technology. But should be
remembered that expansion of trade in intellecpuaperty has led to
the escalation of trade in counterfeit goods, puaservices, etc.
Besides, there is the fact that the free-rider tjrsitaken by the
developing countries who were increasingly using thublic good
“technological knowledge” as the cornerstone ofrthmitation policies
and refraining from sharing in R&D costs could not tolerated
indefinitely by the developed countries.

The developing countries, in spite of the stringdimitations
imposed by TRIPs Agreement, may still practise reveengineering
and engage in processes aiming at the adaptatietiohology as long
as their legislation on patenting has a limitedectage. The same is
valid especially for less developed countries wieota make use of the
10 year grace period enacting copyright legislatiodine with the Paris
and Rome Conventions which allow for the compulsliecgnsing of
copyrights for research and educational purposdsaas recognised as
universally valid by the TRIPs Agreement, they camake use of
exceptions as regards the protection of databases.

A clearer and more stable system of protection Ifrcan be
conceived as a system of international competitides. The TRIPs
Agreement will remove uncertainties related to IPBsotection,
contribute to transparency, and provide unequivocales for
competition. In the long term, developing countriedl also benefit
from these measures.

The TRIPs Agreement will make it much harder fovealeping
countries to make use of the public good naturB&D activities and
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benefit from the positive externalities offered thyse activities. The
developed countries, on the other hand, will appate to a greater
extent the oligopolistic profits generated by tharket for technology.
The developed countries, which have also been utigerincreasing
pressures of adjustment, will be partly relieved aofburden. Their
adjustment costs will decline. Although the TRIPRgréement promotes
pro-competitive strategies, there is a persistemmcern over the
indulgence of oligopolistic firms in anti-competiti practices that result
in a rise in prices and blockages in access tatdohy.

At the Seattle Ministerial Meeting of the WTO, tlieveloping
countries stressed the inequity and imbalances hwhioerged in the
course of implementation of the WTO Agreementdyuiding the TRIPS,
and made suggestions for reversing that situafidrey stated that,
although Articles 7 and 8 of the TRIPs Agreememivjated for taking
into account the development needs of the deveajomiountries,
transferring technologies to them, preventing matisic trends,
promoting public interest and public health, noriethmse provisions
had been implemented. They also claimed that wbketegh IPR
protection had been provided to industrial produnts recognition has
been given and no compensation provided while grgnpatents on
products developed by using bio-resources or toamit knowledge of
developing countries (Dubey, 2000).

Some suggestions that have been made on the imptigtioe@ of the
TRIPs by the developing countries are related eddliowing issues: (i)
Non-extension of patents to life forms, (ii) Fuisdosure of the sources
of biological material or traditional knowledgeji)(iBenefit sharing
mechanism to be set up, (iv) Provision of rights,the sui generis
legislations, to farmers, (v) Additional protectidor geographical
indications other than wines and spirits, (vi) Aligent of the TRIPs
with the Convention on Biodiversity, (vii) Exclusicof essential drugs
of WTO from patentability, (vii) The elimination fothe artificial
distinction between biological and microbiologiqgabcesses, and (ix)
Ensuring the continuation of traditional farminggitices, including the
right to save, exchange and sell seeds for ha(izgtey, 2000). The
developed countries did not accept those demands exhibit no
inclination to accept them in the near future. @& ¢ontrary, they strive
for a stronger enforcement of the TRIPs Agreement.

Domination of leading technologies has generallgrbeonsidered a
national asset for a long time. Is it correct teumse that it is still so, in a
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world where the development of technology is mostigd to
transnationals which decide on its production apglieation in line
with their corporate strategies which is globataracter? The strategic
alliances between transnationals have played amriaqt role in the
failure of research programmes closed to foreignmanies in the past.
There exists a possibility for similar behaviour gooduce somewhat
unexpected results that might lead to a more rdapah expected
diffusion of technology.

A probable consequence of the TRIPs Agreementeénldhg run,
therefore, seems to be the provision of a greatamitive for developed-
country enterprises to invest in developing coestriand license
patented products to entrepreneurs in those cesntri

The TRIPs Agreement can be considered today asopartpolicy
designed to regulate competition in a defined drelaveen countries,
but it may, in the future, provide the basis of altitateral policy
framework utilised in the regulation of competitiamong firms.

In its present form, however, the TRIPs Agreemam@sdnot comply
with the principle of ‘special and differential #&tnent’ of the
developing countries and is highly biased in favofithe monopoly
rights of intellectual property owners and puts eleging countries
under a heavy burden.
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Annex Table
L eading Exportersin High-Tech Products

Million ECU
1980 1985 1990 1993 1994 1995

European Union (EU
Total EU 67.089139.795125.209148.182170.358193.871
Intra EU 33.368 70.345 72.916 78.465 91.451105.76(
USA 25.389 56.790 72.653 92.635100.393100.175
Canada 1.226 3.401 8.011 10.71Q 12.179 13.864
Japan 13.66053.933 52.387 72.681 81.232 85.573
S.Korea 1.16f7 4.247 8.600 13.237 17.023 22.807
Singapore 1.768 6.403 11.785 22.976 33.893 41.00§
Malaysia 948 2.958 4.752 11.526 16.120 19.431
China 173 4549 6.974 10.003

Sour ce: Second European Report on S&T Indicators, 1997.



