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MONITORING REPORT ON THE ACTIVITIES OF THE WTO:
POSITIONS OF THE DEVELOPING COUNTRIES

Oker Gurler

The paper starts with a review of the developmeelsted to the Third Ministerial
Conference of the WTO, held in Seattle, which repnés a turning point in the history
of the WTO. Then, after reviewing the recent depelents within the framework of
the dispute settlement mechanism of the WTO, tlpeipéocuses on the positions of
the developing countries with respect to the méagsues discussed recently at the
WTO fora. It examines topics such as special affdrditial treatment in favour of the
developing countries; trade and development; imwest; competition policy;
government procurement; transfer of technology, tved Trade-Related Aspects of
Intellectual Property Rights (TRIPs); and the systeissues, i.e., those relating to the
institutional problems and functioning of the WTThe study concludes that the OIC
countries should establish effective consultativeechanisms amongst their
governments and private sector representativestermine common priorities and
policies to be pursued collectively during the &aalks.

1. INTRODUCTION

The slowdown of the world economy as a result & 1997 Asian

Crisis was reversed mainly due to the demand isereéa the United

States and the recovery in the Asian emerging nerike 1999. The

demand increases in private consumption and inwsdtrm the US

benefited the countries in North America, Asia (agog Japan) and to
a lesser extent in Western Europe. The Russianr&ieoe and Brazil

also recovered from the Crisis. The strong investniend in the US
concentrated on the high technology sectors, peatiy the information

technologies. The high technology companies in Ul acted as the
engine of this development. The computers and ragifibnes were the
most dynamic branches within the information tedbgy sector.

However, in such a recovery period, the performaontethe
developing countries, excluding the emerging marketAsia, was not
quite promising mainly due to the continuously derating trend of
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commodity prices, excepting crude petroleum prissch more than
tripled, from $10 a barrel in February 1999 to mdman $30 at the
beginning of 2000. “... the annual average pricds non-fuel

commodities fell to a ten-year low” (WTO, 2000d6p.

The continuous fall in non-fuel commodities erodbd hopes and
expectations of the developing countries aboufuhé&e benefits of the
liberalisation process being implemented under uhgbrella of the
World Trade Organisation (WTO).

After a five-year implementation of the WTO Agreearts the
developing countries could not observe any imprammin their
positions. In trade, despite the liberalisationcess, areas of export
interest to developing countries, particularly egltiure and textiles and
clothing, remain heavily protected. Capital markets developing
countries are opened up, whereas labour marketevieloped countries
are being protected. In developing countries, lwanf payments
problems and high external indebtedness still coeti They are still
highly dependent upon commodities for productiompyment and
foreign trade. They lack modern technology to eggaheir production
base. Developing country firms have enormous diffies to enter
world markets, particularly the industrial counstienarkets because
they have to confront huge multilateral corporagiomhe income gap
between the developed and the developing courtasdecome wider.

These persisting imbalances in the world economy existing
inequalities in terms of rights and obligations warious WTO
agreements led the developing countries to losie tafidence in the
multilateral trading system established at the @fnithie Uruguay Round.
Mainly because of such factors, developing cousthave announced
their complaints and clearly explained their ideasut the scope and
substance of the WTO agreements and the functibtie drganisation
itself during the Third Ministerial Conference hall Seattle, US, in
December 1999.

The present paper aims to summarise the developmdrth took
place during the Seattle Ministerial Conference &ke up positions of
the developing countries with respect to the magsues being
discussed recently at the WTO fora. These inclugecial and
differential treatment in favour of the developioguntries, trade and
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development, investment, competition policy, goveent procurement,
transfer of technology, the TRIPs, and the systessices. Furthermore,
because of its importance, the paper also sumrmsarigeent
developments within the framework of the disputettlement
mechanism.

2. THE THIRD MINISTERIAL CONFERENCE

The Ministerial Conference is the highest decisimaking organ of the
WTO. It convenes at least every two years. Thet Huliisterial
Conference was held in Singapore from 9 to 13 Déezrht996 and the
second one in Geneva from 18 to 20 May 1998. ThedTMinisterial
Conference of the WTQvas held in Seattle, Washingtofrom 30
November to 3 December 1999. The US chaired themesPakistan,
Burkina Faso, and Colombia were the other Officariders. Ministers
and senior officials from more than 150 countrigsraded this meeting.

Before the Conference, expectations about its outcavere quite
high. First of all, the Third Ministerial Conferemovas expected to
launch another round of multilateral trade negmties. Especially, the
European Union was calling it tidillennium Round. On the other
hand, the US, being the host of the Conferenceempesl the term
Seattle Round However, the outcome was quite a disappointment
against all expectations. The Conference endecwithn agreement. A
very dim atmosphere about the future of multildtéatks replaced the
expectations for further liberalisation of the giblbrade in almost all
areas.

In September 1998, the General Council, the exesltody of the
WTO, started the preparations for the Third MinisteConference in
Geneva. The Council aimed to prepare a draft datoder to be
submitted to Ministers. This declaration would defithe future work
programme of the WTO including further trade libs@tion objectives.

As required by the Second Ministerial Declarati@opted in
Geneva in May 1998, the preparatory work concesdrabn the
following areas:

(a) issues and proposals relating to the implementatiothe WTO
Agreements;
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(b) issues and proposals relating to already mandatgdtiations on
agriculture and services and “built-in agenda”tinev areas;

(c) issues and proposals relating to the follow-up hed High-Level
Meeting on the Least-Developed Countries, helddi@7l

(d) issues and proposals relating to other possibld worthe basis of
the programme initiated at the Singapore MinisteGanference
such as “new issues” and

(e) any other matters concerning multilateral tradetie@hs of WTO
members.

In addition to these issues, an additional workgmmme on
electronic commerce was to be included in the pegpey work.

The proposals of the member countries relatindhéodraft agenda
of the Conference were gathered over the 14-moatiogh As of 25
November 1999, 248 proposals had been submittedare than 20
subject areas, of which more than 50 per cent walemitted by the
developing countries. The greatest number of pralsosas in the area
of agriculture (46 proposals), services (25 prof®salRIPs (15
proposals), industrial products (14 proposals), amew issues” (37
proposals).

However, the efforts to reach a consensus on tag declaration
failed and the Third Ministerial Conference hadcmmmence in an
ambiguous environment. Furthermore, although the&fé&ence was
initially scheduled to start in the morning of 3@Wmber, it could only
be formally opened in the afternoon of the samehl#sause of the anti-
WTO street demonstrations by non-governmental asgéons
(NGOs). At the Plenary Session, the Ministers agidpd four-point
agenda including the following items to:

1. review WTO activities and evaluate implementatioh mast
agreements;

2. adopt a Ministerial text and examine any otheraschecessary for
the future work of the WTO,;

3. elect officers for the next Conference and

4. decide on the date and venue of the next Conference

The Chairperson of the Conference, US Trade Repmiasee
Ambassador Charlene Barshefsky, announced thdamestfour open-
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ended Ministerial Working Groups on the key isswdsthe draft
declaration at the plenary meeting in the afternobr80 November.
These groups would cover the issues of Agricultimglementation
and WTO Rules, Market Access, and the Singaporand@end Other
Issues (Table 1). Another working group on Systensisues was
established to address the members’ concerns regatide broader
institutional issues of improving active particippat of all members in
WTO activities, transparency and relations with ilcigociety. In
addition, an Ad Hoc Group on Trade and Labour Sdeshsl was
established to take up proposals submitted by seiembers on 2nd
December. A Committee of the Whole, chaired by Assaaor
Barshefsky, was also established as the overatirdmating body for
this working structure (WTO, 1999, p.1).

However, during the deliberations of these Worki@goups, no
consensus could be reached on the declaratione 8im@s understood
that the deadlock on the draft declaration could lm® solved at the
plenary, the Conference ended without an agreen@oun after the
Conference, talks to break this deadlock commenttxvever, the
future of the trade negotiations seems to be dinth vanly two
exceptions: agriculture and services already maadiat begin in 2000,
as the WTO Members have already agreed and writtém the
Agreement on Agriculture (Article 20) and the Gexlekgreement on
Trade in Services (GATS, Atrticle XIX). These twgics constitute the
major agenda items of the new trade talks in GenElvan, whether the
WTO members will want to add other topics or corteotbe agenda that
was under discussion in Seattle remains to be seen.

The reasons behind the deadlock and the followugpeansion of
talks in Seattle can be summarised as follows:

First of all, the developed countries, the US, Biéand Japan were
very keen to protect their trade interests in waiareas. While doing
so, they never compromised. The US, in particuligd, not pay any
attention to the other countries’ opinions, wishes interests.
Furthermore, the developing countries were quisaygbointed because
of the negative attitude of the developed countteegards them and
because they and the least-developed countriefuféier marginalised
during the deliberations in Seattle.
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Table 1

The Full Structure and Issue Coverage of the GroupEstablished at

Seattle

Committee of the Whole

Overall body for the workstgucture
Chair: US Trade Representative, Charl
Barshefsk

ene

Working Group on Agriculture

Agriculture
Chair: Minister for Trade and Industry,
George Yeo (Singapol

Working Group on Implementatiofissues relating to implementation of W]

and WTO Rules

Agreements and decisions; WTO rules
Chair: Minister for International Trade,
Pierre Pettigrew (Canac

O

Working Group on Market Access Non-agricultural kedraccess

Chair: Minister of Trade, Industry and
Marketing, Mpho Malie (Lesoth

Working Group on Singapore
Agenda and Other Issues

Investment; Competition; Trade
Facilitation; Transparency in Governme
Procurement; Other elements of the W
Programme

Chair: Minister for International Trade,
Lockwood Smith (New Zealand)

Working Group on Systemic Issudsnproving active participation of all

Members in WTO business;
Transparency; Relations with Civil
Society

Chair: Minister for Foreign Affairs, Juar
Gabriel Valdes (Chile)

Co-Chair: Minister for Commerce,
Business Development and Investmen|
Anup Kumar (Fiji)

Ad hoc Group on Trade
and Labour Standards

Trade and Labour Standards
Chair: Vice-Minister for Foreign Trade,

Nt
ork

Anabel Gonzalez (CostaRit

Source: WTO (2000a)Annual Report 2000World Trade Organisation,

Geneva, 2000, p.30.

On the other hand, the developing countries wereeractive in this
meeting as compared to the earlier WTO Conferenbesing the
deliberations, they have rejected the idea of mliclg new issues in the
agenda of the WTO before full implementation ofséirig liberalisation

commitments by the developed countries.

In thisamgg many

developing countries suggested that, starting wiéhThird Ministerial
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Conference, the WTO work should be devoted to age® of “Review,
Repair and Reform” (the Three Rs).

Furthermore, they insisted that the developed c@mminust respect
the provisions on special and differential treatmeihthe developing
countries. Actually, WTO agreements define speaiadl differential
treatment arbitrarily. The developing countries tednthese provisions
to be clarified and to be based on specific devakaqt criteria instead
of arbitrarily defined transition periods. The deyeng countries also
stressed that the issue of trade and labour shmtldbe the subject of
further discussion under the WTO, but should beresked within the
framework of the International Labour OrganisatjtiO).

On the other hand, the developed countries wardeskpand and
intensify the WTO functions and operations durihg proposed new
round of multilateral trade negotiations in additio its present agenda.
Actually, the scope of the WTO is being enlargethvtihe inclusion of
more trade-related matters in its agenda sinceFing Ministerial
Conference in Singapore. Better known as Singapssaes, these
included labour standards, competition policy, ¢raahd investment
relationship, government procurement, etc.

The US insisted on the necessity of including hlisation of trade in
services, agriculture, industrial tariffs, marketess, genetically modified
products, trade and environment, government pracemé and electronic
commerce in the future agenda of the WTO. Butdtrdit want to discuss
the issues of competition and dumping. Againstehttee EU proposed to
include trade and labour issues in the future wandgramme of the
WTO, while objecting to the inclusion of agricukuin the agenda. The
EU defended strongly its Common Agricultural Pol{AP) in Seattle.
The EU sought to protect textile products and atlentry of hormone
and genetically modified organisms (GMOs) and paldirly food.
Furthermore, the EU and Japan wanted to bring dugnprade and
investment issues and competition policy undeitie.

Whereas the developed countries keep proposing, afiee the
other, new issues like electronic commerce, bioteldgy, etc., for
inclusion in the agenda of the WTO, they are ragiew to undertake
their commitments in the already agreed areas sgclagriculture,
textile, etc.
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At Seattle, there were major differences betweeveldping and
developed countries, and amongst the developedtresinthemselves.
The Third Ministerial Conference will be criticisefdr its lack of
inclusiveness and representativeness, becausevibsralso the problem
of restricted participation and ‘green room’ negttins to which only
developed and a limited number of developing coemtvere invited. In
such an environment, the developing countries glyoabjected to the
inclusion of various topics, which could jeopardibeir development
aspirations and might even lead to the collapsetheir domestic
industries. Actually, it can be said that in suoheavironment of strongly
conflicting interests, the Seattle Conference wastked to failure.

3. DISPUTE SETTLEMENT

It has recently been announced that 194 disputes registered within
the framework of the dispute settlement mechanisroesthe WTO'’s
inception in January 1995. The number of casesasgd from 25 in
1995 to 47 in 1997 and then declined continuousI$Q in 1999 (Table
2). During the period 1995-1999, 77 disputes wesslved.

Table 2: Annual Progress of Disputes
(Number of Cases Filed)

1995 1996 1997 1998 1999 | 2000
(Jan.-May)
25 39 47 24 30 9

Source: WTO, Press Release: WTO’s Unique SysterBeatfling Disputes
Nears 200 Cases in 2000, Press/180, 5 June 2000.

The countries involved in this mechanism as comglats were the
US with 60 cases out of 194, the European Comnasitith 50 and
Japan with 8 cases. All the developing countriésytoch India, Brazil,
Mexico and Thailand were the most active ones, madkly 50
complaints. As respondents, the US was involvetRircases, the EC in
28, Japan in 12, and all developing countries ic&ses.

In 26 cases, these disputes were related to theefggnt on the
Application of Sanitary and Phytosanitary Measu(8®S) and the
Agreement on Technical Barriers to Trade (TBT). Bgreement on
Agriculture was cited in 25 cases, Trade-Relatepeats of Intellectual
Property Rights (TRIPs) in 21, Trade-Related Inwvestt Measures
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(TRIMS) in 15, textiles in 13 and the General Agreement on Trade i
Services (GATS) in 9 cases (WTO, 2000, p.2).

The dispute settlement system is based on welheéfirules,
procedures, and timetables for completing a caséhé\first stage, the
system aims to settle the trade disputes througisutations amongst
the disputing parties. During the period 1995-199% countries
themselves resolved 41 cases out of 77. If thegsathemselves cannot
solve the case, the Dispute Settlement Body (D®B) s8p a panel to
settle the disputes. This panel makes recommemdatio the dispute in
the light of the WTO agreements. The panel's regoddopted by the
DSB. In the DSB, the decision can be rejected bglgonsensus. These
procedures are to be completed within a certairetairie. The WTO
members are bound by the results of the panelsiainécessary, the
Appellate Body.

In general, it is assumed that the dispute settdenm@echanism
ensures the just implementation of the rules argulagions of the
international trade system. However, in practidee panels and the
Appellate Body are criticised for interpreting tiTO Agreements in
such a way as to increase the obligations of deisdocountries and the
rights of the developed countries.

The dispute settlement system is also quite corglit and needs
specialisation in formulation of complaints andp@sses. Lack of such
an expertise is a major handicap for some devejpmountries,
particularly the least-developed ones.

Furthermore, the WTO Secretariat plays a leaditg abevery stage
of panel proceedings. It suggests the names ofrisxpe parties cannot
agree on them, the Director General names the IgasieOn the other
hand, these panellists also know that if they atamline with the WTO
Secretariat, they will not be called again. Ther&eciat also provides
notes to the panels on the intentions and mearhgse provisions in
guestion. This way, the Secretariat guides pawetsdch a decision in a
particular direction. Of course, at the beginnibgyas not considered that
such interventions might jeopardise the fair adldritplementation of the
WTO Agreements. However, after observing the despséttlement
system for five years in operation, it appears thatwhole system needs
to be reviewed in such a way as to eliminate thgses of problems.
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4. POSITIONS OF THE DEVELOPING COUNTRIES

During the First WTO Ministerial Conference in Sapgre in December
1996, the developing countries suddenly found tledves obliged to
accept or at least to discuss the topics of intet@she developed
countries within the framework of the multilatetaade negotiations.
Issues like information technologies, financial vesgs, basic
telecommunications, labour standards, trade and esiment
relationship, rules of competition, government jprecnent, etc., were
included in the Agenda of the First Ministerial Genrence in Singapore.
Furthermore, they had to conclude an informati@hnelogy agreement
(ITA) in Singapore just two years after the conmuasof the Uruguay
Round. Previously, the conclusion of such an agestwould need a
long negotiation process during which all the paad cons of the topic
could be discussed in detail.

This process continued after the First Ministei@nference in
Singapore, the agreements were also concludectifidids of financial
services and basic telecommunications in additiothé ITA. But the
developing countries could not obtain, in their dax reciprocal
commitments from the developed countries in ardéasterest to them
such as agriculture, textiles and clothing, movenoématural persons,
etc.

Out of 137 WTO members, 99 are developing coun{oe§2.3 per
cent), including 29 least-developed countries. lrmnore, out of 28
countries that are now in the process of accedsidhe WTO, 14 are
developing countries, including 7 least-developedntries. However,
in such an organisation composed mostly of the I[dpusy countries,
decisions and policies are still determined bydéeeloped countries.

On the other hand, as we have seen in the seatiomarising the
developments during the Third Ministerial Conferenabove, the
developing countries were quite active during tlgatiations. They
have openly put forward their problems, soughtsfutions and argued
with the developed countries on the latter's commeitts towards the
developing countries which were written into the @/ RAgreements.
Below, we will examine the demands and positionghef developing
countries within the framework of the multilatetading system.
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4.1. Special and Differential Treatment in Favour dthe Developing
Countries and Trade and Development Issues

Multilateral trade liberalisation efforts at theohl level are continuing
on a regular basis within the framework of the WorTrade
Organisation (WTO). In this framework, the most ortant principle is
the idea of non-discrimination. That principle istter known as the
most favoured nation (MFN) clause and requires thay trade
concession extended to a country must be autorfigticand

immediately extended to all other WTO members.

However, one exception to this principle is thecsmestatus of the
developing countries. In this regard, tAgreement Establishing the
World Trade Organisatiorrecognises that “there is need for positive
efforts designed to ensure that developing cows)taed especially the
least-developed among them, secure a share in tbethy in
international trade commensurate with the needsheir economic
development”. Additionally, theGeneral Agreement on Tariffs and
Trade (GATT 1994), which deals with trade in goods hasetion (Part
4) on “Trade and Development”. That section inckigeovisions on the
concept of non-reciprocity in trade negotiationsaeen developed and
developing countries: when developed countriestgrade concessions
to developing countries, they should not expectdtier to do the same
in return. This principle of granting special cossiens to developing
countries is known as “special and differentiabtneent”. The General
Agreement on Trade in Services (GATS) similarlyoak developing
countries some preferential treatment under thedihga“Economic
Integration” (Part 5 of GATS).

In most of the WTO Agreements, the developing coestare
allowed extra time to fulfil their commitments. Serprovisions in the
fields of textiles and clothing, trade in servicasd technical barriers to
trade aim to increase the developing countriedditiga opportunities
through greater market access.

Furthermore, some provisions relating to safegyaads-dumping,
etc., require that the WTO members should condiderinterests of
developing countries while adopting some domestidnternational
measures. Similarly, some provisions are also desigto support
developing countries while dealing with technic@nslards and animal
and plant health standards.



42 Journal of Economic Cooperation

In addition to these measures in favour of the libgpheg countries
in general, the WT(Decision on Measures in Favour of the Least-
Developed Countrieadopted in Marrakech on 15 April 1994 provides
that the members should take positive measureaviouf of the least-
developed ones. Moreover, during the First Miniate€onference of
the WTO held in Singapore in December 1996, theid¢tns adopted
the Comprehensive and Integrated WTO Plan of Actiontlier Least-
Developed Countrieslt aims basically to further integrate the LDCs
into the multilateral trading system, to enhanceeirthtrading
opportunities, and to improve conditions for inwvesnht, export
expansion, and diversification. For this purposéresees an increased
co-operation between these countries and the WT@®,agencies,
multilateral financial institutions and regionalriba.

In October 1997, a high-level meeting, with thetiggration of the
aid agencies, multilateral financial institutionsdahe LDCs themselves
was held in Geneva. At the Meeting, an inter-ageneghnical
assistance programme for the LDCs, the “Integr&temmework” was
launched to help the LDCs increase their trade @aps and business
opportunities. Furthermore, some preferential maakeess measures in
favour of the LDCs were announced by 27 WTO membEngse are:
the European Communities with 15 Members, IndiaseldgMalaysia,
Mauritius, Morocco, Norway, Singapore, South Africa, Switzerland,
Thailand,Turkey, and the United States.

However, the provisions in the WTO Agreements feeegeneral
and nebulous types of measures in the context ef siecial and
differential treatment of the developing countri€sr this reason, the
developing countries want them to be clarified aodbe written
explicitly into the agreements.

Furthermore, many developing countries state thHatewthey have
made progress in liberalising their own marketsyettgped countries
were quite slow in this respect, particularly ieas of export interest to
former countries, like agriculture, textiles anething, etc. Without
consolidating their liberalisation process, the eleped countries are
rather concerned to expand WTO agreements to iachadlitional and
new forms of economic activities such as labounddads, trade and
investment issues, genetically modified produdesgteonic commerce,
etc.
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However, while they are doing so, they refrain froeapecting their
commitments under the WTO agreements. They postpedacing
protection for conventional industries in whichyttiear the competition
of the developing countries. But these industriescaite important for
the developing countries because they are the msgarces of
employment, income and foreign exchange. Furthezmdyeralisation
of these industries and increased competition émthvould enable the
developing countries to improve their own marketd thus to promote
their economic development. Moreover, the valueedddbtained in
these industries could increase their investmepbaty and further
induce their development efforts. Of course, thigl we a very
important step towards the eradication of povertgl enay reverse the
marginalisation trend of the least-developed coestin the world
economy. Actually, these developments may furth@prove the
productive capacity of the industrial countriesjcei such machinery
would be demanded from them.

However, against these facts, the developed c@snpiopose that
more advanced developing countries should furtipenaheir markets
to products of the least-developed countries. Thather state that
negotiations amongst the developing countries shbalencouraged to
open their markets to each other’s products. Thesas originating
from the developed countries aim to misdirect tlsewbssions on trade
and development relationship and to conceal theoresbilities of those
countries towards the developing countries undeM#fiTO Agreements.
Furthermore, the basic understanding in the UrugRaynd of trade
negotiations and the resulting trade agreementptadowith the
Marrakesh Declarationn April 1994 is that discrimination will only be
allowed between the developed and the developingntdes, not
between the more advanced developing countries thed least-
developed countries. This phenomenon is repeatpdipounced in
various agreements and decisions within the framewbthe WTO. In
this regard, the Ministerial Declaration adoptethat Second Session of
the Ministerial Conference of the WTO on 20 May 898 Geneva
states the following:

“We renew our commitment to ensuring that the b&nhedf the
multilateral trading system are extended as widedy possible. We
recognise the need for the system to make its owmmtribution in
response to the particular trade interests and lo@vent needs of
developing-country Members. We welcome the workadly underway
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in the Committee on Trade and Development for rewig the
application of special provisions in the MultilaakiTrade Agreements
and related Ministerial Decisions in favour of deyeng country
Members, and in particular the least-developed antbeam. We agree
on the need for effective implementation of thgsecgal provisions.”

But, all these provisions in the WTO agreements éecisions by
the Ministers were not sufficient to generate thtegand fruitful results
in favour of the developing countries, in generahd the least-
developed countries, in particular. Just the ogpp$iom the point of
view of the developing countries, the results @& W TO agreements are
as follows:

*  “7% reduction in exports during 1997/98,
* 15% reduction in prices of raw materials,

* reduction of direct investments as two thirds adsth investments,
estimated at US$ 644 billion in 1998, went diredtlyEurope and
the USA and only one third ... went to Africa,

* rise in foreign indebtedness,
» decline in the official aids,

» deterioration of balance of payments...” (NBE, 19994,1).

For this reason, in line with the provisions of IO Agreements
in various fields, and the decisions by the Mimstend particularly the
relevant paragraphs of the Second Ministerial Datilan, effective and
concrete measures should be taken to reverse faivee effects of the
WTO Agreements on the economies of the developird the least-
developed countries.

On issues of interest to LDCs, they demand appatgnneasures
from developed countries to improve their produetsapacities and
overcome supply constraints, including free marketess conditions
for all products from LDCs to developed countriasd elimination of
non-tariff barriers.

Regarding any new rules to be introduced to the WAGGeements,
LDCs must be excluded from commitments that are indine with
their development needs, capacities and aspirations
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4.2. Investment

Recently, the developing countries increased teHorts to liberalise
their economies and at the same time their polic@gards FDI. Of
course, the developing countries are in need ogidor investment,
because they, in general, lack enough capital tanfie the costly
development projects that will help accelerate rthgiowth and
development. Furthermore, foreign investment is fulsein
supplementing the inflow of foreign exchange, amdeign direct
investment especially is expected to transfer teldgy and
management know-how, and may provide easy accesgetmational
markets. Foreign investment may take the formsoodign aid, foreign
loans, portfolio investment and foreign direct istreent (FDI). Foreign
aid is not a reliable source. Loans have to beidepath interest.
Portfolio investment has a short-term nature, amdHis reason, is not
stable and reliable, and may also cause seriowsgforexchange and
financial crises as it did during the 1997 Asians(Sr Foreign direct
investment appears to be a suitable form of foregestment from the
point of view of the developing countries. But, FBIso has certain
implications: First of all, it involves repatriaticof profits, i.e., it again
results in outflow of foreign exchange. Secondiydes not necessarily
transfer or disseminate technology. Thirdly, andsmionportantly, it
may easily become a monopoly in the host countryabge of the
capacity of its production plants and size of apital. Of course, it is
not difficult to guess the adverse impacts of mailies in any economy
through their control over the price and quantitpduction.

During the past decade, developing countries widegnoved
controls over foreign investment and encouragepaitticularly foreign
direct investment, to invest in their countriesegemtly, there is a warm
welcoming environment for foreign investors in depeng countries as
compared to the period before the collapse of thedér Soviet Union.
Taking advantage of such a positive environmentjomandustrial
countries, particularly the EU, attempted to push foreign investment
issue under the principles, rules and proceduresthef WTO
Agreements. With this move, the major developedntroes aimed at
limiting the control and flexibility of developingountries on foreign
investments. In other words, their objective iptotect and maximise
the rights of foreign investors and minimise theloligations towards
the developing countries, rather than channelltve 6f investment into
the developing countries.
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Developed countries recently increased their pressto convince
developing countries to expand the scope of theguay Round
Agreement on Trade-Related Investment MeasuresMERIwhich has
already created a set of multilateral rules foed#disation of investment
regimes. In particular, the European Union (EU)pisshing hard to
continue with the process for multilateral negabias on investment
under the WTO which was started at the First Mariat Conference in
Singapore in December 1996. In reality, the SingapGonference
established a Working Group just to study the @tship between
trade and investment issues. However, the EU isoably not satisfied
with the study results of the working group and thelusion of
investment issues in the agenda of the WTO in $iogais regarded as
an initial step towards a multilateral agreementlenmatter. Moreover,
it is not a secret that the EU’s basic aim is tacltea Multilateral
Agreement on Investment (MAI) within the framewarkthe rights and
obligations of the WTO Agreement.

The EU intends to give foreign investors full righo invest and
establish themselves in almost all sectors, exctudiefence, in any
WTO member, obtain ‘national treatment’ for foreidinect investment
(FDI), much like that extended to domestic investta@and without any
discrimination. Furthermore, it aims to ensure @ff@ implementation
of the obligations undertaken in the agreementutlinothe mechanism
of Dispute Settlement Understanding (DSU) alreashaldished under
the WTO.

Actually, the EU’s MAI intends to eliminate all pttal flexibility
of a country regarding foreign investment. Preserglcountry has all
policy choices regarding FDI: It is free to perriateign investment, or
limit foreign activity only to some selected sestar stop completely
the inflow of foreign investments in certain sestoit may also
determine freely its policy towards local capitadanvestment: It may
grant special rights, immunities, or exemptionsdomestic investors or
free them from certain obligations or liabilitigsurthermore, a country
may specify conditions for FDI, such as equity iog$, ownership
restrictions, etc. If the MAI is concluded and absathe WTO umbrella,
member countries of the WTO will lose all their trmts over foreign
investment and foreign investors will assume ewvagiit without any
responsibility. They will have the freedom of entpd exit and of
transfer of profits whenever and wherever they want
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The problem lies in the conflicting interests oé ttoreign investors
and the host country. Foreign investors like toestvin the least
problematic and the most promising areas with quaokl maximum
profits. But there is no doubt that the priorit@fsthe foreign investors
do not coincide with those of the host country. Busuch concerns, the
host country likes to guide FDI regarding the prddhn sectors and the
geographical location of the production plant. Rbrs reason, the
developing countries are very cautious about the gebposal of the
MAI. They do not want to just observe the decisiafsthe foreign
investors and watch undesired developments, suphodsiction in non-
priority sectors (fast food and beverages industrignd production
plants located in already developed regions.

Developing countries, particularly the African onase against any
negotiations for an agreement on investment pcding rules in the
WTO. They state that the Working Group on the Refahip between
Trade and Investment should focus on positive aghtive effects of
FDI on development, the obligations of foreign isioes to their host
countries and the obligations of the home countwesnsure that their
companies comply with their obligations.

Lastly, developing countries do not need to sigchsa multilateral
investment agreement in order to attract FDI. Ifl HBeks security,
certain guarantees and facilities in the host agunihese can be
provided through national laws, rules and proceslure

4.3. Competition Policy

The developed countries want to conclude a new eageat on
‘competition policy’. In this context, their basitention is to provide
for an environment in which their companies will dlgle to enter any
country and compete ‘equally’ with local ones. Qducse, ‘equal
competition’ here definitely implies a competitibetween multilateral
giant corporations and local firms. It is not hamdguess the end result
of such a competition on ‘equal’ grounds.

Actually, a competition policy in its original senshould aim to
break the monopoly of the giant corporations andater a more
competitive environment via supporting the smaltl anedium size
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firms against the monopolies. For example, anstttaws aim to protect
the competitive environment in the US. However, tieveloped
countries plan to make use of the WTQO’s basic fplacof ‘non-

discrimination’. They argue that local firms canrm¢ treated more
favourably than foreign companies because of tiak @anciple. They

propose that the WTO member countries should cdechin agreement
on competition policy that would provide equal caatifive

opportunities in the local market for foreign proths and foreign
companies established in the host country. In otfeeds, foreign firms
can be allocated equal opportunities as locals, amg government
measures to favour local companies will not be gech Thus,

multilateral giants should be treated like localmpanies without
weighing or comparing them in size, experience, petitiveness,
know-how, business practices, etc.

Of course, such an understanding would be a thteatocal
companies, as they are smaller and have fewernasoto compete with
giant corporations. Furthermore, multilateral cogtons may easily
compensate their temporary losses with their egsnirom other regions
until they wipe out the local companies. In otheoras, in such an
unequal environment, the principle of ‘non-discniation’ would work as
a discrimination against the local companies indiaeeloping countries.

If the new comprehensive round as proposed by tbewere
launched at the end of the Third Ministerial Coafere, competition
policy would be one of the agenda items. Develogingntries have
opposed the inclusion of this proposal for the nexind of trade
negotiations. They argued that since the issu@dascbmplicated, the
WTO’s Working Group on the Relationship between deraand
Competition Policy should continue to study theuessnstead of trying
to develop multilateral rules in this area.

According to the developing countries, the Worki@goup, while
studying the issue, should consider different Il development and
different levels of institutional environment inettmember countries of
the WTO. Furthermore, it should also focus on wapsl means to
strengthen developing country firms to face chgém from large
multinational corporations seeking to monopolisealomarkets of
developing countries.
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Furthermore, the developing countries also inskst tsuch a
multilateral legal framework should be developedleamthe United
Nations Conference on Trade and Development (UNCJTAice it is
a more experienced institution in the area of traale development, and
competition policy is very critical from the devploent perspective.

The developing countries also argue that if suchagreement is
concluded amongst the WTO member countries, traiosrah
corporations will easily penetrate markets in depilg countries and
increase their power around the globe. Considetiag) some of these
corporations are economically much bigger than mbshe economies
of the developing countries, such an internatiaugport for them may
even produce adverse effects for the developedtgesthemselves.

4.4. Government Procurement

Government spending, including current expenditanmed investments,
defines a large part of a developing country’s meo In some
countries, government spending is the largest enana@ctivity. It
covers purchases of goods and services, defenceneixyres and
investment projects such as building schools, halspihousing, public
works, roads, dams, industrial complexes, etc. Bnyndeveloping
countries, the volume of government spending igdarthan their
exports or imports. For this reason, governmentcymement in
developing countries is a very attractive and apjmef area.

The procurement activity is, in general, consideseihin the
framework of the national sovereignty of a coun®pvernments could
decide on how this money is to be spent, ways aeansof tendering
and the system of procurement of goods and serviéesernments
would be responsible against laws and proceduréseofountry but not
against any foreign authority or body.

However, although the matter is not related torir@gonal trade,
developed countries managed to include it in tlendg of the WTO. At
the First Ministerial Conference in Singapore incBmber 1996, a
decision was taken to establish a working group stody only
‘transparency’ in government procurement practiaesl develop an
agreement on this limited topic.
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The Working Group on Transparency in Governmentiéhement
examines transparency in government procuremeatiqgea and works to
develop an appropriate agreement on transparenmyever, there are
clear indications that major developed countriestigularly the US and
the EU, consider this agreement as an initial atetim step. They plan
to enlarge that agreement on transparency to did¢dijed agreement on
government procurement. The basic aim in this @gpdo open fully the
markets of developing countries in the area of guwent procurement
for foreign companies. In this way, foreign comganivould have the
same rights as locals to bid for public sector guty without any
discrimination. In other words, they would be giveational treatment’
and ‘most-favoured-nation (MFN) treatment’ rights.

Actually, the intentions of the developed countraee quite clear:
they aim to obtain ‘national treatment’ and fullarket access’ for their
companies in the area of government procuremeoudfir a step-by-
step approach starting from an innocent agreemeritamsparency in
government procurement. Some developing countrigseea in
principle, to conclude such an agreement only withie framework of
the transparency idea, but without developing ibia full-fledged
agreement on government procurement providingniaitket access for
foreign companies. On the other hand, other deusjomountries
oppose it considering that if such an agreementramsparency were
concluded under the WTO, that would mean acceptahtiee inclusion
of the issue of government procurement within tteamework of the
WTO. For this reason, at a later stage, it woulddxy difficult to stop a
full agreement on national treatment and markeessdf the issue is
included into the WTO agenda as a permanent item.

Transparency in government procurement may probdatter results
in developing countries through increasing the §uppse and lowering
the cost of the purchases. However, the issue ghmil be allowed to
expand to national treatment and full market acckss foreign
companies mainly from developed countries. The usioh of
provisions on national treatment, full market ascesost-favoured-
nation (MFN) treatment, etc., will not generate saene environment in
the developed and developing countries. Nobody cam that a
developing country company may have the same andl edpance or
opportunity with a developed country company in aountry, for
example in the US. Presently, companies from d@uedpcountries do
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not have access to government procurement in desel@ountries.
Even if very exceptional ones may have accessrtwegmblic contracts,
they may face an anti-dumping investigation. Fois thheason,
multinational corporations and powerful firms oétimdustrial countries
will have every right and advantage to access twegonent
procurement in developing countries but not thetiay round.

The principle of national treatment, if acceptedtbg developing
countries, will prohibit subsidising domestic sup@ and domestic
products. The result will be to put a brake on diegelopment of local
industries and domestic firms. Local industries anthpanies may be
wiped out because they will not be able to compétd big foreign
firms in supplies for government procurement.

On the other hand, the principle of MFN, i.e., mbscrimination
between the countries, will also limit the devel@prountries’ decisions
to select amongst the suppliers. Because theirures® are limited,
sometimes, the developing countries’ governmenis kaevaluate some
other points in addition to the cost of the prgjesich as financial
assistance from other governments, transfer ofntdolyy, and other
facilities to be supplied by the bidders or themvernments, etc. Any
agreement on these grounds will remove the freedbrdeveloping
countries’ governments regarding their decisiong@rernment projects.

For this reason, the developing countries, beingirawof their
capacities, potentialities and limits, devote acggeattention to the
subject of government procurement. They like toidkecon their
procurement priorities and processes by themselilesy are of the
view that the work of the WTO working group, ifrdasumes, should not
go beyond an examination of elements for an apatgpagreement on
transparency. Furthermore, they insist that if gmeement is to be
concluded on government procurement, it must bkidgieral type in
the WTO context, not a multilateral one, i.e., lmgdonly the signatory
countries, but not all WTO members. That agreemeay be composed
of only some guidelines, but it should not be higdiparticularly on the
developing countries.

Furthermore, since the subject of government pmuent is already
excluded from the national treatment and MFN obicyes under the
current provisions of the WTO, and they will beeatied negatively, the



52 Journal of Economic Cooperation

developing countries do not need to change theserdyrovisions.
4.5. The TRIPs and Transfer of Technology

Technological developments, transfer of technola@nd intellectual
property rights hold an important place in tradékstaln general,
technology is being developed by the economicabyerful companies
of the developed countries. The developed counh@e considerable
advantages in this area. They are very keen t@grtteir interests and
their pioneering position. For this reason, majevealoped countries
insisted strongly on concluding an agreement totepto their
technological inventions during the Uruguay Rouhttade negotiations.
However, the developing countries objected to dlea iof including such
an agreement in the framework of the WTO. At thd, éhe countries
compromised only to include trade-related aspdcitstellectual property
rights. Against this compromise solution, the Agneat on Trade-
Related Aspects of Intellectual Property Rights IH$} still aims to
protect all intellectual property rights (IPRs) aheé developed countries
do not miss any opportunity to enlarge its scope.

The TRIPs Agreement sets minimum standards for tcesnto
adopt for IPRs. However, because these standaedtaken from the
legislation of developed countries and the TRIPse&gent imposes
them on all WTO members, the developing countriggehto change
their national laws, rules and procedures to compityh the TRIPs
obligations. The TRIPs Agreement also includes igioms for
permitting the patenting of life forms.

Forms of IPRs include patents, copyrights, tradémand trade
secrets. The patent holder has every ownership taghse, sell or lease
the patented item for a certain period of time. émdhe TRIPs
agreement, the minimum period of patent proteasd0 years.

The developing countries had untif' Danuary 2000 to make
necessary modifications in their national legisiatio implement the
TRIPs as of the beginning of the current year. ®a other hand,
developed countries had to comply with the TRIPkgations by f'
January 1996. The least-developed countries wiyeed until 2006.
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Due to their high cost, research and developmdntitaes are being
carried out in large companies or corporations. Témults of these
activities can be protected by patents, copyrights, Article 27.3(b) of
the TRIPs Agreement permits patenting of esseptiatlucts and life
forms such as food, medicine, seeds, etc. A smalinber of
multinational corporations operating in the lifeieswes industry
dominate and control the production of seeds, @dss, food and
pharmaceuticals by making use of IPRs. Such a @oower the supply
of these products means that multinational corpmratare able to
control their prices. Furthermore, their controleovhe supply and
prices of these essential products means thatmatitinal corporations
have control over people’s access to food and healt

UNDP's Human Development Report 1999 states that988, the
top ten corporations in the commercial seed ingustintrolled 32 per
cent of the US$ 23 billion industry; in pharmaceais, 35 per cent of the
US$ 297 billion industry; in veterinary medicind) per cent of the US$
17 billion industry; and in pesticides, 85 per cefthe US$ 31 billion
industry.

Developing countries as producers and consumersfoofl,
veterinary and agricultural products are very muomcerned about
Article 27.3(b) of TRIPs because of their depenéemgon the patented
products of multinational corporations operating ihe field of
biotechnology. They reject the TRIPs Agreementguirement for
mandatory patenting of some life forms and somerahtprocesses.
Furthermore, they demand that the said Article khbe reviewed in a
way to prevent the patenting of plants, animals ahdother living
organisms and their parts and the natural proceékaeproduce them.

While the developing countries, particularly theiédn Members of
the WTO, want to review the substance of the sartdclé, some
developed countries, particularly the US, opposeittea and argue that
the review should be limited to the implementat@nArticle 27.3(b)
but not the substance. However, the developing toesnargue that
patenting of micro-organisms -natural living organs— and
microbiological processes —the natural processas pgloduce them—
under Article 27.3(b) contradicts the basic patentcriteria, since
natural organisms and processes that exist ineaiar discoveries and
not inventions. For that reason, natural organidres, plants, animals
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and micro-organisms, and processes that produce #teuld not be
subject to patents.

Actually, one cannot even imagine patenting of itradal farming
techniques and practices or not allowing the exghaf seeds because
of the patent protection on them or copyrights oveaditional
knowledge. But all these points need to be clatifiwithin the
framework of Article 27.3(b) of the TRIPs Agreement

Furthermore, the patenting of natural organisms pntesses by
monopolistic multinational corporations will causerious adverse
effects on trade, development, environment, foaiisy, poverty, and
welfare of people. Such patents are not accepfaiie the ethical and
religious points of views.

Additionally, the TRIPs Agreement has important icgtions for
developing countries regarding the transfer andsedisnation of
technology, and consequently their economic andakdevelopment.
The protection of IPRs is likely to have adverskeas on the transfer
and dissemination of technology. The concept oémtatg itself aims to
reward the patent holder with extra benefits whichturn, means an
extra cost item for the product. If this bonus @& paid, a patent holder
may easily refuse to transfer the technology. Qirge, such factors
affect negatively the economic and industrial depeient aspirations of
the developing countries.

The present trend in the world economy is rathertthnsfer of the
production processes of goods around the globe thanransfer of
technology. Multinational corporations locate thgioduction facilities
in different developing countries in order to tald/antage of the cheap
labour and natural resources. In such cases, ttlendogy is not
transferred, only the production process is locawd different
geographical places. The developing countries db atmuire the
patented technology.

The developing countries want to clarify the TRIRgreement’'s
provisions that formulate the transfer and dissation of technology to
developing countries, particularly the LDCs. Insthvay, they expect
that the developed countries would respect theiligations on
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technology transfer set out in the TRIPs Agreemédtually the
developing countries are in need of the new andemodechnology
developed by the industrial countries or their camps to meet the
basic needs of their people. Being aware of thénelogy barriers
between themselves and the industrial countrieg, developing
countries indispensably try to remove these barrérd seek measures
to close the technology gap. However, patentsroilai instruments at
the hands of multinational corporations workingtims area make it
very difficult to attain these objectives. Nevetdss, the developing
countries should insist on reviewing and amendimg {TRIPS
Agreement of the WTO in order to make IPRs moresisee to and
supportive of their development expectations.

4.6. Systemic Issues

These issues cover the concerns of the develomingtiges relating to
the institutional problems and functioning of thef@/ In this context,

the developing countries complain about the workpngcedures of the
WTO. In Geneva, it is not an easy task for the gitiens of the

developing countries and particularly the leasteligyed countries to
follow up all the meetings within the frameworktbe WTO because of
the intensity of the calendar of meetings. The bgreg countries are
not given enough time to consider the pros and aoinshe new

proposals under the WTO.

For this reason, they demand the rationalisation wafrking
procedures and of the calendar of meetings in Genlevthis regard,
negotiations on the proposals should start aftéficgnt time has been
allowed for trade policy authorities to consideeithpros and cons.
Furthermore, the WTO should take the necessaryuresaso ensure the
full participation of all developing countries all stages of the
negotiations and to secure an equitable represemtaf the developing
countries at the Secretariat. The transparencylusiveness and
representativeness of the WTO should be strengthehetually, as a
result of these criticisms by the developing caestand civil societies
in industrial countries, a working group was essii|d on ‘Systemic
Issues’ at the Seattle Conference to address saoobems of the
member countries and to improve the active paditym of all members
in WTO activities.
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5. CONCLUSION

The failure of the WTO Seattle Conference has shihahthe points of

difference in the views of the industrial countreamongst themselves
and between them and the developing countries matl be easily

compromised and they are mostly related to thetanbs of the topics.
During the preparatory phase and the Ministeriahf€ence itself,

developing countries generally were more conceatxlit the costs and
benefits of the already-concluded WTO AgreementseyThave made
serious complaints about their implementation anelssed the need to
correct the problems of implementation. Withoutdfing solutions to

these problems within the framework of the WTO, tradghem do not

accept to consider or take up the new issues pedplog the developed
countries such as investment, competition policypvegnment

procurement and intellectual property rights, etc.

The developing countries were disappointed becadfisgne non-
implementation in their favour of the provisionstioé WTO agreements
such as the special and differential treatment, ketaaccess, etc.
Additionally, it was believed that the WTO Agreerntewould improve
the access of developing countries to marketseofrtlustrial countries,
particularly in agricultural products, and textiksd clothing. However,
the expectations about the benefits of the devetppountries from the
liberalisation of the world trade could not be nniziésed. All promises
and promising forecasts at the beginning were oepla by
disappointment on the part of the developing coesitr

The industrialised countries are still using thensargument while
trying to inject new issues into the WTO'’s agentaey claim that these
issues, particularly the inclusion of investmensuss and the
multilateral agreement on investment, are in theerests of the
developing countries. The developing countries ngfiy reject such
arguments and assert that they themselves canrjyrolgeide what is in
their interest and what is not.

The developing countries are against any negotiston new issues
before solving satisfactorily problems of implensitn. They also
insist that the WTO should not assume any mandee onew issues
that are not related to trade. The developing camstare also against
the inclusion of any topic in the WTO Agenda thaynrestrict their
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development options and policies. Furthermore, tiréicise the efforts
of the developed countries to bring every issuehiwitthe WTO
framework, although at the international level, réheare more
appropriate fora to discuss and negotiate suchemsatiike the ILO in
the case of labour standards, and the UNCTAD incts® of all trade
and development related issues.

According to the developing countries, the wholstemn of the
WTO needs urgent and fundamental reforms. Thedugenda or work
programme of the WTO should be devoted to a prooésfeview,
Repair and Reform”. Such a reformed WTO should turto a
‘development-oriented’ organisation. The transpayerinclusiveness
and representativeness of the WTO should be strengt. The WTO
should take necessary measures to ensure theadidiCipation of all
developing countries at all stages of negotiatiansl to secure an
equitable representation of the developing coumtréé the WTO
Secretariat. Furthermore, special and differentedtment in favour of
the developing countries as envisaged in variousOW\dgreements
should be clarified and implemented. The imbalanoeseveral WTO
Agreements which have major implications for depeilent policies
and/or export interests of developing countriesusthbe corrected.

At the moment, there is a relative silence arodradircles of the
WTO. Among other things, developing countries amdtipularly the
OIC countries should use this temporary period dtaldish effective
consultative mechanisms amongst their governmerdspavate sector
representatives. Through such mechanisms, theyldshdentify their
common economic, commercial and developmental ipesr and
interests. After evaluating them within the framekoof the
implementation of the already-concluded WTO Agreetsieand new
issues pushed by the developed countries into tlenda, they should
determine common policies to be pursued collegtikiring the trade
talks.
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ANNEX

WTO CHAIRPERSONS FOR 2000

General Councill

Amb. Kare Bryn (Norway)

Dispute Settlement Body

Mr. Stuart Harbinson (H&ong,
China)

Trade Policy Review Body

Amb. Iftekhar Ahmed Chowdhury
(Bangladesh)

Council for Trade in Goods

Amb. Carlos Pérez ddtilla
(Uruguay)

Council for Trade in Services

Amb. Sergio Marchaf@da)

Committee on Trade and
Environment

Amb. Yolande Biké (Gabon)

Committee on Trade and
Development

Amb. Ransford Smith (Jamaica)

Committee on Balance-of-Payment
Restrictions

sAmb. Milan Hovorka (Czech
Republic)

Committee on Regional Trading
Agreements

Amb. Edsel T. Custodio (Philippine

)

Committee on Budget, Finance and
Administration

Mr. Hakki Akil (Turkey)

Working Group on the Relationship
between Trade and Investment

Amb. Man Soon Chang (Korea)

Working Group on the Relationship
between Trade and Competition
Policy

Prof. Frederic Jenny (France)

Working Group on Transparency in

Amb. Ronald Saborio Soto (Costa

Government Procurement

Rica)

Source: WTO,Press Release: WTO Chairpersons for 2000ess/165, 8

February 2000.

)



