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PREDATION AND PUBLIC INTEREST IN THE WTO
ANTI-DUMPING DUTY DETERMINATION:
A MALAYSIAN CASE

Rokiah Alavi and Haniff Ahamat

The paper argues that, in many cases, anti-duntpibgimposed on imports
may not be justifiable and that it can be manipdato protect domestic
producer’s interests. There are two major reasgpki@ing this phenomenon.
The first is linked to the methodology in determipia dumper and material
injury. The definition of a predator provided byettaw deviates from the way
a predator is defined in practice. Secondly, theerests and welfare of
intermediate users and consumers are being ignorethe process of
determining anti-dumping duty. These two issuesaicern are deliberated
and analysed in the context of the Malaysian amtioing law and duty
determination process.

1. INTRODUCTION

Under the World Trade Organisation (WTO) Anti-dumgpiCode,

import duty is allowed to be imposed on products tre found to be
dumped in a particular country. It also stipulaspecific procedures
and a timeframe for the determination of the amtinging duty. All

the WTO members are required to comply with the ekgnent on
Anti-dumping which was signed in 1995. This medret the domestic
law on anti-dumping in member countries must comféo the WTO’s
Anti-dumping Code. There are two issues of condbat have been
debated in literature in relation to the determioratof anti-dumping
duty.
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The first issue relates to the deviation in thardiégdbn of dumping in
law and in practice. The type of dumping that i$ permissible under
the anti-dumping law is predatory dumping. To bepradator, an
exporter must be able to remove its rivals, incigdboth domestic
producers and other exporters trading in the inpgreountry, in the
long run by practising discriminatory pricing. Pa¢oky pricing is the
practice of charging less than the marginal cogrofluction in order to
drive competitors out of business so that the prittéer can thereafter
raise its price level and recoup its losses. Tthes primary assumption
underlying the definition of predatory dumping undee anti-dumping
law is that a domestic industry is facing a foreigonopolist or an
international cartelHowever, the procedures to determine dumping that
is prescribed by the same law do not require thbaaity to test this
primary characteristic of an alleged dumper. A igme firm is
considered to be dumping if it sells merchandisa aountry below fair
market value, which is the average price of thedpeb in its home
market or, if lower, the cost of producing the prod The causal link
between dumping margin and material injury muso de verified. A
surge in imports and/or a fall in the market shafethe affected
domestic firms are sufficient to justify materiajury. What this means
is that market conditions and competition structofdoth the alleged
dumper and domestic producers are not scrutiniséaken into account
in the procedure at all.

The second issue of concern is that public intdsestther ignored,
or taken into account, but with a very minimum effén the anti-
dumping duty determination procedure. Public irgens defined to
include consumers and intermediate users, and rire sountries it is
interpreted to include domestic producers as weldumping hurts
domestic producers, the anti-dumping duty on tiemhand affects the
consumers and intermediate users. It is therefopeiative to assess the
impact of the duty on the public before it is impdsbut, both the WTO
Anti-dumping Code and domestic laws on anti-dumpmgnost of the
WTO member countries do not have any specific €aas public
interest. This clearly indicates that the beneficiaf anti-dumping duty
is primarily domestic producers.

Thus, the anti-dumping law appears to be biasedawour of
domestic producers at the expense of consumersterchediate users.
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Thus, many writers have suggested a review ofatebly incorporating
these two pertinent issues to ensure equitable tgaail agents of the
economy. The objective of this paper is to evaluhése two concerns
in the context of the Malaysian economy.

2. HISTORY OF ANTI-DUMPING

The practice of dumping can be very much perceasethe reflection of
the Industrial Revolution which saw manufactureraximising their
production and expanding their markefhe term ‘dumping’ was used
as early as the 9century. Dumping is defined as the export of goods
for an unfairly low price, defined either as beldte price in the
exporter's home market or below some definitiorc@$t. The first law
to target dumping is the Canadian Anti-Dumping A804. Although a
few countries did the same shortly after 1904,aswnly in 1921 when
the UK enacted its anti-dumping legislation thabest major trading
nations, including the US, followed suit by puttimpre comprehensive
anti-dumping legislation in place (the first separ&S anti-dumping
legislation was enacted in the same year).

Interestingly when the General Agreement on Tarédfsl Trade
(GATT) 1947 was concluded, the issue of anti-dumpimas not
seriously raised although there is a specific @ioni condemning
dumping (Article VI). The provision was in fact mgable of being
implemented until the Agreement on the Implemeaitatf Article VI
of GATT (the Anti-Dumping Code) came into beingtime Kennedy
Round. The Code contained substantive rules sudetasminations of
dumping and injury, as well as procedural requinet:iesuch as
initiation and conduct of investigations and impiosi of the necessary
measures. The Code went through considerable ceamd®79 through
the Tokyo Round and also in 1994 through the UrygRaund. The
Uruguay Code is the latest and the main sourcenttfdamping law in
the WTO era. It is important to note that the usemi-dumping has
increased tremendously since the Tokyo Round. Tirease is
characterised by the growing number of anti-dumpiages and the
countries involved, both developed and developing.

! See Viner, 1966, p. 36.
2 See Deardorff, 1997, p. 28.
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3. THE MALAYSIAN SYSTEM

The law on anti-dumping has been in place in Mataysnce the
enactment of the Customs (Dumping and Subsidiegjn@nce 1959
(CDSO). It was modelled after the UK Customs Duiesmping and
Subsidies) Act 1957 which was a legal response rtelé VI of the
General Agreement on Tariffs and Trade (GATT) 19@Ye CDSO was
repealed by a new statute — the Countervailing Ant-Dumping
Duties Act 1993 (CADDA). Apart from keeping up withe changes
resulting from the Uruguay Round (and the previmusds as well), the
1993 Act was introduced to overcome the problemmgiementing the
1959 Ordinance. The Ordinance was never implememeduse it did
not have a specific provision on the causal linknieen the dumping
and the injury caused to the domestic industry gabtly is a condition
of condemnable dumping in article VI of GATT). WIitBADDA in
place, the problem was solved due to the cleas mmecausality.

Administration of the law was also a problem beeausder the
CDSO, an anti-dumping duty was classified as aomstduty which
was to be determined and collected by the Finanicesivly through its
Customs Departmeht Since anti-dumping has long and complicated
procedures, there was a need to entrust the adratios of anti-
dumping law to a more specialised agency. Thus mutide CADDA,
most of the administrative aspects of anti-dumpng dealt with by a
specialised unit under the Ministry of Internatibiaade and Industry
(MITI). The aspects include determination of dungpiand injury,
initiation and conduct of investigations and impiasi of anti-dumping
measures. But the power to collect the dutiesilisvgth the Finance
Ministry.

CADDA was amended in 1998. Like the CDSO, enacefdre the
first anti-dumping code came into being, the CADI¥As promulgated
before the Uruguay Round was concluded, i.e. in41%ubstantial
amendments were made to CADDA in order to be coitpatvith the
1994 Uruguay Anti-Dumping Code. The changes, anuthgrs, cover
the definitions and basic principles, investigasiorand general
administration.

% Dewan Rakyat Malaysia (Malaysian House of Reprmsises), Debate on the
Countervailing and Anti-Dumping Duties BilRenyata Rasmi Dewan Rakya¢14),
Parlimen Kelapan, Penggal Pertama, 1993, 209-22219-211.
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4. LEGAL STRUCTURE OF ANTI-DUMPING

Most anti-dumping laws, especially in the post-Urag Round era,
have two basic components—substantive rules andceguoal
requirements.

4 .1. Substantive Rules

The substantive rules indicate how dumping andrynfre determined.
As has been mentioned earlier, dumping means ergatproduct at a
price below its normal value. Normal value gengradifers to the price
of a similar/like product in the home country (exiptg country). But if
sales in the exporting country are not approprizdses, the normal
value can be constructed or based on the expae fpia third country.
The difference between normal value and exportepdonstitutes the
dumping margin and an anti-dumping duty imposechoamexceed the
amount of the dumping margin. It is important taenthat there must be
a fair comparison between the normal value and expe — the sales
(of the imports and exports) must be made at theedavel of trade and
at nearly the same time.

Apart from dumping, determination of injury forma ategral part
of the substantive rules of anti-dumping. Anti-dungpcan be imposed
only against dumped imports (of like products) whimjure the
domestic industry in the importing country. Thetéas determining the
existence of injury in the importing country inctuthe rise of dumped
imports and the decline of the domestic industsgke or market share.
But this is subject to a condition that there maest causal link between
the dumped imports and injury suffered by the ddio@sdustry.

4.2. Procedural Requirements

Anti-dumping initiation is a complicated and timensuming process.
The procedure can be divided into several phasestlyf- the industry
affected by dumping will file a petition with thelevant authority for
the imposition of anti-dumping duty. Then the auifyowill decide

whether to initiate an investigation. Investigatiah the procedural
corner stone of anti-dumping since it determinegtivér anti-dumping
duties can be imposed on allegedly dumped imp®fts.time involved
is long (about 240 days from the time the invesiagais initiated until
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the final duty is imposedl) But there are two stages of anti-dumping
determinations — preliminary and final. At the eoidthe preliminary
investigation, provisional measures can be impogethere is an
affirmative determination of dumping and injury., l&fter further
investigation, the findings of the preliminary deténation are
confirmed, an affirmative final determination is dea

The authority which is responsible for imposingi-@umping duties
is the anti-dumping authority/tribunal of a partaucountry which is
normally the country’s trade authority/ministry. @ duty collected is in
the form of customs duty. Therefore a distinctiomsirbe made between
customs duties which are the product of the antijoing procedure and
the most-favoured nation (MFN) scheduled imporiffarThe amount
of duty cannot exceed the amount of dumping mangimch is
equivalent to the amount of normal value subtraétech the amount of
export price of like products.

Any party that disagrees with the findings of thevastigating
authority and the imposition of anti-dumping dugncrequest judicial
review. This process is vital because it helpsra@résted party that is
affected by the decision of the authority to protés interests via the
courts. The lifespan of a duty is supposed to bgefrs (sunset
provision). But if there is a review of the dutydarat the end of the 5
years, dumping and injury are found to be stilpiace, the duty may be
renewed for another 5 years.

5. TREND IN ANTI-DUMPING INITIATIONS

Chart 1 shows that the overall trend of anti-durgpmtiations is clearly
upward, particularly since the Uruguay Round age@siwere signed-
more than doubling from 157 in 1995 to 309 in 20WArtz (2001)
reported that, from 1916 to 1970, there were oG§ 8uch cases in the
United States, or about 15 cases a year. In th@s]9fie average per
year was 23, which then increased sharply to 13@<a year in the
1980s. In the 1990s, anti-dumping use grew in thdyeyears but
declined around the time that the WTO was credtesvever, the latter

*In order to minimise the trade-disruptive effedtimvestigations, Article 5.10 of
GATT specifies that investigations should be congulewithin one year and in no
case more than 18 months, after initiation. Howethe time frame specified under
Malaysia's anti-dumping investigation process icmahorter, i.e. about 240 days.
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years of the 1990s saw a growth again, making #arly average
number of initiations for the 1990s a figure of 23etween 2000 and
2002, the average was 323 cases, illustrating@easing trend.

Chart 1: AD Investigations Initiated Between 198@ 2001

AD Investigations Initiated 1980-2001
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Source: Data for 1980 to 1995 were taken from Stswe (2002). Data for 1995
onwards were obtained from the WTO website.

Over the years, the use of anti-dumping has spreatbre countries
and an increasing number of developing countriesnamw resorting to
this instrument to protect their local industriés.2002, 40 countries
initiated anti-dumping investigations, many of thesme from the
developing world. With a standardised frameworkdamping laws to
work with, domestic industries in developing coiggrbegan to seek the
same protection that the developed countries’ itmdhss have been
getting for decades through the anti-dumping clalsthe 1980s, about
95 per cent of anti-dumping cases came from thetedniStates,
Australia, Canada, the European Union and New ZAeflaiowever, by
1995, developing countries had been responsiblalout half of all
such initiations. The number of annual cases by aewon-traditional
users has grown 50-fold since the early 1980stlaewylfiled 75 per cent
of all anti-dumping petitions in 2002.

Between 1995 and 2002, India was the main anti-Gognipitiator
(332 cases). The United States initiated 292 casése higher than the

> See Stevenson, 2002.
® See Wirtz, 2001
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European Union (267). Other developing countriest tiave actively
used the anti-dumping measure were Argentina, Séfiiba, Brazil,
Mexico, South Korea, Turkey, China and Indonesé& (Eable 1).

Table 1. Anti-Dumping Initiations (Reporting Countries) from
January 1, 1995 to December 31, 2002

Country 1995| 1996| 1997| 1998| 1999| 2000 2001, 2002| Total
India 6 21 13 27 65 41 79| 80 332
us 14 22 15 36 47 47 76| 35 292
EU 33 25 41 22 65 32 29| 20 267
Argentina 27 22 15 8 24 45 26| 14 181
Australia 5 17 42 13 24 15 23| 16 155
South Africa 16 13 23 41 16 21 6 4 140
Canada 11 5 14 8 18 21 25 5 107
Brazil 5 18 11 18 16 11 17 9 105
Mexico 4 4 6 12 11 7 5 10 59
Korea R. 4 13 15 3 6 2 4 9 56
Turkey 0 0 4 1 8 7 15 17 52
China, P.R. NAl  NAl NA | NA 0 6 14| 30 50
Indonesia 0 11 5 8 10 3 4 4 45
New Zealand 1d 4 5 1 4 10 1 2 37
Egypt 0 0 7 12 5 1 7 3 35
Thailand 0 1 3 0 0 0 3 21 28
Malaysia 3 2 8 1 2 0 1 5 22
Chinese Taipei @ 0 0 0 0 3 3 0 6
Japan 0 0 0 0 0 0 2 0 2
Total 157 | 224| 243| 254| 356| 272| 340| 284| 2130

Source: Based on data framwvw.wto.org/english/tratop _e/adp_stattab2 _e.htm

The countries which have been the main initiatdrargi-dumping
investigations in the year 1995 and 2002 are shawrable 2. Between
those two years, only the EU, Canada and New Zddhawe reduced
the number of anti-dumping initiations. Other coigg have actually
increased their anti-dumping activities signifidggnfThe most obvious
ones are India, the US, China and Thailand. Anotimeresting
development is that India became the heaviest ofséte measure in
2002, taking over from the EU in 1995.
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Table 2. Top Ten Users of Anti-Dumping Measures, B% and 2002

1995 2002
Country No. of Cases Country No. of Caseq
1. EU 33 1 India 80
2. Argentina 27 2 us 35
3. South Africa 16 3 China P.R. 30
4. us 14 4. Thailand 21
5. Canada 11 5. EU 20
6. New Zealand 10 6 Turkey 17
7. India 6 7 Australia 16
8. Australia 5 8. Argentina 14
9. Brazil 5 9. Peru 12
10. | Mexico 4 10.| Mexico 10

Source: Based on data framvw.wto.org/english/tratop_e/adp_stattab2 _e.htm

China was the most targeted country of anti-dumjinvgstigations
(see Table 3). The table shows that out of 1845-cambhping
investigations initiated between 1995 and 2001, @&fes were against
China. Most of these cases were made by Argendiéa Australia (13),
the EU (36), the United States (33), India (48) Suiith Africa (48).
China’s main exports that were affected includdilesx garments, light
industrial products, electric home appliances, gidrmaceuticals.
South Korea was the second most targeted countty 138 measures
on its exports during this period. This is followleg USA (102 cases),
Japan (79 cases), Indonesia (74 cases) and Thénarahses).

Steel and chemical products continue to dominatgether
accounting for more than two-thirds of all globahtisdumping
investigations (see Table 4). In 2001, the seaturst affected by anti-
dumping actions have been base metals (37 per, cmoBtly steel,
chemicals, plastics and rubber products (33 pet),cextiles and related
products (10 per cent), mechanical engineering appliances (7 per
cent) and food and agriculture (4 per c&riowever, more than half of
all active anti-dumping duties in developed cowdritarget mature
industries such as metal and chemical products. JT8es the major
initiator of anti-dumping cases involving steel gwats, i.e. about 44 per
cent of all investigations involve this sector. Thedian chemical
industry is very active in seeking protection agaimports of chemical

" Taken from http//www.wto.org/English/tratop_e/admttabl_e.htm.
8 Taken from Stevenson (2002).
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products, involving 47 per cent of all investigasoon the sector. This
constitutes more than 70 per cent of all Indiani-dnmping
investigationd

Table 3. Anti-Dumping Initiations (Affected Countri es) from
January 1, 1995 to December 31, 2001

Country | 1995 1996 1997| 1998| 1999] 2000| 2001| Total
Developed Countries

us 12 21 15 15 14 12 13 10%
Japan 5 6 12 13 22 g 12 7P
Germany 7 9 13 8 13 4 9 6]
UK 6 4 6 4 2 8 6 36
EU 0 1 2 4 6 9 8 30
France 0 4 4 10 8 1 3 3(
Canada 2 1 3 3 0 1 7 1]
Belgium 1 3 3 2 0 4 15
Australia 1 0 0 2 3 4 1 12
Austria 0 3 0 3 3 0 11
Developing Countries

China P.R. 20 43 33 28 41 43 a7 255
Korea, Rep. 14 11 15 24 34 21 19 138
Indonesia 7 7 9 5 20 13 13 4
Thailand 8 9 5 2 19 12 16 7]
India 3 11 8 12 13 10 12 69
South Africa 2 6 4 5 4 6 10 671
Brazil 8 10 5 6 13 9 12 63
Russia 2 7 7 12 17 10 1 62
Malaysia 2 3 5 4 7 9 5 35
Turkey 2 3 1 2 6 7 5 26
Mexico 3 4 2 9 4 1 3 26
Singapore 2 0 4 0 5 0 11 2%
Egypt 1 2 1 2 0 1 3 10
Total measures between 1995-2001 = 1845

Source: Based on data framvw.wto.org/english/tratop_e/adp_stattab2 _e.htm

The type of products that are subject to anti-dmgmuties spread
from products such as steel and automobiles tolsipneducts like gas
lighters. In 2001, the 330 investigations involvd®8 different
product$’. However, a significant number of investigatiomsalved
only 5 countries, i.e. the USA, Canada, India, Brazd the EU.

® The source of this information is the same a®atrfote 7.
10 stevenson, 2002.
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Table 4. AD Initiations by Sector, 1999-2001

Sector 1999 2000 2001
Chemicals, plastics, rubber products 31.6 27.5 333
Steel and metal products 28.0 37.8 36.1
Textiles and related products 10.9 6.4 9.5
Mechanical engineering/appliances 7.7 13.5 7.p
Paper and wood products 7.4 3.2 1.4
Food and agriculture 3.2 4.4 4.0
Others 11.2 7.2 7.8
TOTAL 100.0 100.0 100.0

Source: Stevenson (2002).
6. ANTI-DUMPING PRACTICE IN MALAYSIA

Malaysia is not an active user of anti-dumping meas There were
only 22 initiations taken by the Malaysian goverminbetween 1995
and 2003 (see Table 5). This is very modest condpsoeinitiations
taken by the USA (308), India (344), EU (270), Argea (180),
Australia (156) and South Africa (162) within thrense period.

Table 5. AD Initiations by Malaysia from 1/1/95 t031/6/2003

1995 | 1996| 1997 1998 1999 2000 20Dp1 2002 2003 Ttal

3 2 8 1 2 0 1 5 0 22
Source: WTO website.

Table 6 indicates that about 60 per cent of thedamhping cases
involve pulp and paper-related products. Other agectthat were
affected were plastic and rubber-related produttemical and allied
products, and transport and equipment.

The details of the anti-dumping measures are pteden Table 7.
The duties imposed range from O percent (in theecao additional
duty will be imposed above the MFN or AssociatidrSoutheast Asia
Nations (ASEAN) Common Effective Preferential TRGEEPT)" rate
because no dumping is found) to 186 per cent. M&agonforms to the
sunset provision of five years, and if there arditipas by local

' CEPT is an agreed effective tariff, preferentmlASEAN, to be applied to goods
originating in ASEAN member states, and which hbeen identified for inclusion
in the CEPT scheme in accordance with Articles a¢%) 3.
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companies for an extension of AD duty, the wholeestigation process
for the verification of the existence of dumpindlviiave to be carried
out again. Duty will be terminated if there are petitions from local
firms, or if investigations show that there is nomgf of dumping
activities by foreign suppliers. There are two casdere AD duties
were terminated, i.e. PVC flooring and corrugategdimm paper. In
both cases, local companies did not petition forAdh extension.
However, AD duties on self-copy papers importedhrthe EU and
Indonesia have been extended for another five ydargeneral, there
are not many cases of prolonged imposition of datiping duties in
Malaysia. This is in contrast to the practice irnvaleped countries
where, in many instances, anti-dumping duties Haaen in place for
decades. It is not unusual, as in the EuropeannrJfio example, to
renew many anti-dumping measures after periodieves’. Canada
has many anti-dumping measures which date badket@arly eighties,
even though it subscribes to a five-year sunsetigiom. The USA has a
more startling practice. Many existing anti-dumpingasures date back
to the sixties. This is mainly because there wasutgset provision in
the United States prior to the Uruguay Rotind

Table 6. Sectoral Distribution of AD Initiations by Malaysia,
1995-2003

Number of AD Sector Subject to AD Measure

Initiations
3 Products of chemical or allied industries
3 Plastics and articles thereof; rubber fnd
articles thereof
Pulp of wood or other fibrous cellulogic
13 material; recovered (waste and scrap) paper

or paperboard; paper and paperboard

articles thereof

Articles of stone, plaster, cement, asbes

1 mica or similar materials; ceramic produgts;

glass and glassware

5 Vehicles, aircraft, vessels and associgted
transport equipment

22 Total

Source: WTO Website.

12 See Ariff, 1995.
13 ibid.
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Table 7. Anti-dumping Duties on Imports to Malaysia

Product . Country and the Duty
No (Date of Initiation) Date of Imposition Imposed
16 March 1996 — .
1. | PVC Flooring 15 March 2001 Thailand 48% - 114%
. Rep. of Korea 69%
(Terminated)
EU 0% - 37.2%
Corrugating Mediun 3 April 1998 — Australia_l 11.0%
2. Paper 2 April 2003 Indonesia 0% -12.0%
(Terminated) Rep. of Korea 17.3% |-
35.4%
3 Self Copy Paper PD: 8 Oct 2002 EUO-11%
" (22 August 1996) | (Administrative Review) | Indonesia 0 - 23%
Self Copy Paper PD: 22 March 1999
4| (21 Dec. 1998) FD: 15 July 1999 Japan 5.1% - 19.1%
5. | Bonre (15 Rov 1999} PD: 15 Feb. 2000 Thailand 27.1% - 53.69
PRC and Hong Konp
6 Bicycles PD: 20 September 2002 | Special Administrativg
" | (23 April 2002) FD: 18 January 2003 Region of the PRC
11.83% - 186.09%
Canada 33.55%
Newsprint Ind.qne.sia 5.59% - 33.14%
7. (16 January 2003) PD: 29 July 2003 Philippines 31.74%
USA 39.20%
Rep. of Korea 43.24%

Source: Ministry of International Trade and IndugtvlI Tl), Malaysia.
Note: PD — Preliminary Determination.
FD — Final Determination.

Between 1995 to 2003, most anti-dumping initiatisrese directed
against Thailand (5 cases), followed by Indonediagses), China (1
case), Chinese Taipei (1 case), Republic of Kodeeakes), the EU (2
cases), Australia (1 case), Poland (1 case), Samgagl case),
Philippines (1 case), USA (1 case) and Canada &k)caOf these
initiations, final anti-dumping duties were onlypoesed on Thailand (2
cases), Indonesia (3 cases), China (1 case), Remil{orea (3 cases),
the EU (2 cases), Australia (1 case), USA (1 caSapada (1 case), and
the Philippines (1 casé)

However, there were more cases targeted againstyMlah exports,
i.e. 42 AD initiations resulting in anti-dumping tiks between 1995 and

¥ This information is based on data obtained fraww.wto.org
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2003 (June). The EU initiated 10 cases against Yia while other

countries that were involved are Australia (6 cadadia (5 cases), South
Africa (5 cases), the United States (4 cases), @@r@hina, Turkey and
the Republic of Korea (2 cases each), and one Atltion respectively

by Chinese Taipei, Colombia, and Indon&siZhe latest AD initiations

currently under investigation against Malaysia layeNew Zealand, on
exports of reinforcing steel bar and coil and gaised wiré®. The details

of the anti-dumping duties imposed against Malayséaports and the
types of product that were affected are given ibl§ &'

Table 8. Anti-dumping Duties against Malaysian Expds,

2000-2003

No Country Progqut . Definitiye Duties
' (Date of initiation) (Effective date)

. Sodium Stearoyl Lactylate 4-46%
1. Australia (19 April 1996) (29 Jan. 1997)

(Reviewed in 2001)
3.75-54.31%
(Review: 16 March 1998)
2. U.S.A. Extrggepc\i RUbtbnglhread Sunset Review:
(19 Augus ) 15 August 2000
- AD duties to continue
3 European Union Colour TV Receivers 25.1%
) (25 November 1992) (Review on 29 July 2002)

. Personal Fax Machines 895%

4. | European Union (1 February 1997) (30 April 1998)
Interim Review: 1 July 2009
20 - 35%
. Polystyrene Rs. 4360 — 6648 pmt
S India (16 September 1997) (14 $ept. 1998.)
Interim Review:
10 February 2003)
Welded Stainless Steel 20%
6. South Africa Tube & Pipe Sunset Review
(31 July 1998) (23 May 2003)
5 See www.wto.org

'8 Information obtained from www.miti.gov.my.

' Details in this table may not respond to figures anti-dumping initiations on
Malaysian exports which were given earlier in tpsragraph because the time
period chosen is different. Information in Tableis8B the latest statistics made
available by the Malaysian Ministry of Trade andustry, and refers to cases from
2000 onwards. Meanwhile, the figures on AD initas are from the WTO websites
and refer to cases initiated between 1995 and 2003.
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Table 8. Anti-dumping Duties against Malaysian Expds,

2000-2003 (continued)

75

No Country Proz_nlu_qt _ Definiti\_/e Duties
) (Date of initiation) (Effective date)
7 South Africa Stainless Steel Sinks 0-115.2%
' (4 Sept 1998) (18 June 1999)
8 India Pure Terephthelic Acid 68.20%
' (22 April 1999) (20 April 2000)
9 Philippines Clear Float Glass 69.66 — 89.88%
) (23 September 1999) (8 December 2000)
. PD:17 Dec 1999
o Cold rolled coils and sheefs
10. Philippines (5 October 1999) S(32.08%)
uspended
11.| European Union Polyethylene Terepthalate EUR 36.0/t — EUR160.1/t
) (6 November 1999) (1 December 2000)
2] usa | epertings | 7.51%
(31 January 2000) (27 December 2001)
. Glyphosate Acid 48%
13.] European Unior (ilpMay 2001) (31 April 2002)
Woven Fabrics of Synthetic
14. Turkey Filament Yarn (1%2F3:/b0r11;r5)}223(;€2)
(1 November 2000)
15 India Partially Oriented Yarn US$ 0.464 per kg
) (10 November 2000) (4 January 2002)
16 Australia Insert Ring Binders 12.2%
) (22 November 2000) (13 June 2001)
Certain Tube and Pipe PD: 27 Feb 2002
17.| European Union Fittings, of Iron or Steel FD: 24 Aug 2002
(1 June 2001) (59.2% - 75%)
. PD: 16 Jan 2002
18. India Polyester Staple Fibres FD: 24 Dec 2002
(25 June 2001) (11.63% - 41.02%)
People’s _ PD: 13% - 38%
19. Republic of Acrylic Esters (5 October 2002)
China (10 October 2001) FD: 4 - 38%
(10 April 2003)
PD: 39.66%, 44.71%,
0. India Acyclic Alcohols 37.92%
(31 January 2002) (29 July 2002)
NOEF: (-4.09% - 15.42%)
Uncoated Writing and
21. Indonesia Printing Paper Under Investigation
(10 February 2003)
22 Indonesia Calcium Carbide Final Duty
' (24 June 2002) 16.75%
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Table 8. Anti-dumping Duties against Malaysian Expds,
2000-2003 (continued)

No Countr Product Definitive Duties
) y (Date of initiation) (Effective date)
23. Australia High Density Polyethylene Under Investigation

(2 September 2002)
Valcanised rubber threag
24, Turkey and cord Under Investigation
(14 April 2003)

Peoplg’s Ethanolamine L
25. Republic of (14 May 2003) Under Investigation
China

Colour TV Receivers L
26. U.S.A. (16 June 2003) Under Investigation

Polyethylene Retail Carrier

27. U.S.A. Plastic Bags Under Investigation
(16 July 2003)
Reinforcing Steel Bar ang
28. New Zealand Coil Under Investigation

(23 September 2003)
Galvanised Wire

(4 November 2003)

Source: Ministry of International Trade and IndugtvliTI), Malaysia.

29. New Zealand Under Investigation

7. WHO BENEFITS FROM ANTI-DUMPING? '8

As mentioned earlier, the type of dumping thataeademned by the law
is predatory dumping. Dumping becomes predatorynwine dumper
manipulates the different demand elasticities @vels of trade barriers
on different markets and then sells his productiovibecost in a

particular targeted market with the aim of elimingtthe domestic
producers there. If dumping is predatory, domepticducers in the
importing country will benefit from anti-dumping ¢euse it will be the
most effective means to offset such an unfair tyardetice. In this case,
the main beneficiary of anti-dumping is the donmegtioducers in the
importing country.

Anti-dumping, however, may be detrimental to constsnand
intermediate users if they have been benefitinghfoleap imports as a

18 Basically, this issue can be tackled from thréfedint perspectives — the importing
country’'s welfare, the exporting country’s welfaned the global welfare (all regard
the impacts of anti-dumping on the stated clas$esetfare). But this paper shall
only discuss the issue from the perspective ofrtiporting country’s welfare.
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result of dumping. If the price remains high perevaty (where an anti-
dumping measure is extended after the sunset perilbe consumer
surplus will diminish. The impact on intermediateets will be worse

because they lose their competitiveness due tintirease in the costs
of production, which means that they will eventyde driven out of

business. However, it is worth noting that conswsmaay be adversely
affected by predatory dumping in the long run i floreign exporters
are able to assert control and manipulate the rhaxxeditions in the

importing country, and if the dumping does not &stiong as expected
(intermittent dumping), consumers may also suffee do the false

pretext that the price will go down.

Workers in the importing country also have a casemiake in
relation to anti-dumping. Those who are employed in the domestic
industries will of course welcome the impositionasfti-dumping duty
since dumping will eventually cost them their jobEhe fact that
domestic producers in the importing country aree#d by dumping
means that factories will have to close down deast workers become
retrenched, both of which are damaging to the itrdiss workforce. In
short, there are positive and negative effects wii-dumping on
domestic producers, consumers, intermediate usetrsnvarkers in the
importing countries.

It is important to note that if anti-dumping is dsé¢o protect
inefficient domestic producers, the costs that ooreys and
intermediate users in the importing country havpag will somehow or
other outweigh the benefits that accrue. Inefficieiss damaging to
domestic producers (and workers) as they are nt @b compete
globally unless their market is protected. If thesea huge supply of
substitutable goods in the international market amishimal trade
barriers in the importing country, exports fromrthicountries might
provide an alternative for consumption. But if #nés none, consumers
will have to be satisfied with the price that thggt in the importing
market. Worse still, inefficiency in the domestiustry may develop
into an anti-competitive behaviour and unless thisrean effective
competition policy and law or a price stabilisatigolicy in the
importing country, consumers and intermediate usgitshave to bear
the consequences.

Y For discussion on the impacts of anti-dumping oorkers, see Hutton and
Trebilcock, 1990.
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8. IS ANTI-DUMPING A PROTECTIONIST TOOL?

The imposition of anti-dumping duties shielding ttiemestic market
from import competition often grants the originalipjured firm
substantially more market power than before theoihguties. In many
instances, it has a tendency to protect inefficiadtstry, particularly
industries that are not able to compete with faoregyppliers and
potentially seeking to capture the market as a mpoligt. Due to
loopholes in the anti-dumping law, we find todawtttanti-dumping
measures are being popularly used by industrieshield them from
stiff foreign competition. The law is now used tabstitute for other
kinds of protectioff. A speech by Evan Bayh, a senator of Indiana
State, USA, on September 12, 280065 a testimony of how anti-
dumping duties can be abused to protect domeséeists:

“The recent steel import crisis once again reminded
everyone that, without the anti-dumping and ankissady
orders, the domestic industry is at the mercy okitm
governments and foreign steel producers. Duringatest
crisis, steel workers across my state were forogd early
retirement, relegated to lesser jobs, required lieok
reductions in shifts, or simply laid off. My onlyhswer to
these hard working men and women and their familias
that the uncertain state of their industry would persist
and that strict enforcement of the trade laws waquiti/ide
relief and prevent further devastation... The resalé you
are well aware - was that the domestic industrgried to
much needed trade remedies, including the impaositib
anti-dumping and anti-subsidy measures to remedy th
effects of unfairly traded imports concerning aiegr of
steel products”...

The authors of this paper were keen to know whetindrdumping
has been used indirectly to protect local firmsNialaysia. Initial
examination requires us to observe the anti-dumpiitgations trend.
As shown earlier, there were only 22 anti-dumpirsges that were
initiated by Malaysia over a period of 8 years. sTidicates the mild

2% See Wirtz, 2001.
2L http://Iwww.senate.gov/~bayh/Press/2000/12SEPOBpr.h
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use of this measure. But has it been used to protea industry? In the
past, this question has never been debated inoilngtry. However, the
latest anti-dumping initiation taken by the authied on imported
newsprint appears to be the only case that hashtaudplic attention,
and the contention that anti-dumping is being usgd policy tool to
protect a local firm was brought into the limelight

On 20" December 2002, Malaysian Newsprint Industries (MNI
filed a petition for an anti-dumping measure on amgp of newsprint
originating in or exported from Canada, Indonestnuth Korea,
Philippines and the US. In August 2003, definitargi-dumping duties
were imposed at 33.55 per cent on imports from Gan#ndonesia
(5.59-33.14 per cent), Republic of Korea (43.24 gemt), Philippines
(31.74 per cent) and the USA (39.20 per cent). pews is paper
manufactured from ground wood (virgin fibre) or rhanical pulp
(recycled content) meant specifically for the prigtof newspapers as
well as other printing materials such as magazinesrkbooks,
telephone directories and in material for packimgl avrapping. In
Malaysia, there is only one producer of newspniamely Malaysian
Newsprint Industries Sendirian Berhad (MNI) whicareed commercial
operation in April 199%. Its plant in Mentakab, Pahang, has only one
production line with a limited annual capacity d602000 tonnes of
newsprint>. The estimated local consumption need was 39800@es
in 2002. There has been an MFN import duty of 10 eent and
ASEAN CEPT rate of 5 per cent on newsprint impetbwever, duty
exemptions were granted for the quantities thatdcoat be supplied by
local producer$. Industry sources noted that local companies which
utilise 70 per cent or more of locally made newspwill be entitled for
duty exemption of 5 percefit So far, companies that have been granted
exemptions are New Straits Time, Sin Chew Jit Reh@hina Press.

The newsprint industry is very competitive as imparome from
many countries such as Japan, Sweden, Belgium,aCHtinland,
Germany, Netherlands, Thailand, Canada, Indondise,Philippines,
Korea and the US. In 2002, Malaysia imported 208,8&nnes of

22 MIDA (n.d.), “Brief on the Pulp and Paper IndustnyMalaysia”.

23 Azrul Azwar (2003), MIDF Sisma.

24 Utusan Sarawak, “Imposition of anti-dumping dutiabilises newsprint prices”,
October 12, 2003.

%5 This information was obtained from an interview.
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newsprint®. Thus, almost 50 per cent of the domestic requérgris met
by imports (total national consumption is about 000 tonnes). Note
that MNI is the only local producer in the countfhis means that MNI
captures 50 per cent of the domestic market whachle considered as
a major share. As mentioned earlier, a conditiondioty exemption
necessitates local newsprint users to buy theidymotion needs from
MNI. In addition, industry sources claim that tleotmajor newspaper
companies in Malaysia, namely NST and Sin Chewdit, have major
shares in MNI. This could explain the high consupmptof locally
produced newsprint.

Note that in theory, a firm with a 35 per cent corenmarket share
can be considered to have a position of dominamcea imarket.
Interviews with a few local companies using newspilead us to
conclude that the anti-dumping investigation wrstdrted early in 2003
had actually enhanced the market position of MNiisTis where the
weakness in anti-dumping law lies.

In doing the injury and causal link test betweemging margin and
injury, there is no account taken of the efficiemythe injured or of the
market power of the injurét This is ironical because anti-dumping
procedures are defined under the assumption tatestic competitive
industry is facing a foreign monopolist or an intgional cartel, but this
assumption is not supposed to be tested duringntestigatior’®. The
normal practice in determining dumping and injusyto collect data on
import figures, price comparisons and performanudicators of the
domestic industry. There is no room for any quebpouh industry
configurations, entry barriers, market power anbeptconditions of
competition at home and abroad. Using such metbggiplan injured
firm may demonstrate declining market shares, asmwd imports and
shrinking profit margins which are all consideredradicative of injury to
the domestic industry. But this could be purely tuéair competition or
lack of competitiveness of the local firm. Morkedakelly (1994) found
in their study that although some domestic comgrstitnay have suffered
significant harm from dumping, it is unlikely thdbmestic competition
was much affected. If domestic competition wassmptificantly affected
by dumped imports, then the dumping could not bedatory. In this

%6 MIDA (n.d.), “Brief on the pulp and paper indusiryMalaysia”.
%" See Niels and Kate, 1997, p. 33.
28 See Araujo, 2001.
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sense, anti-dumping duty on imports is difficuljustify and is actually a
policy tool to protect inefficient domestic induss.

9. PUBLIC INTEREST

An interesting controversy regarding anti-dumpingasures is the
welfare effect on consumers and intermediate useras been argued
that anti-dumping imposes a substantial burden @rsumers, and is
considered to be a transfer of wealth from consenerproducefs.
Janet Nuzum and David Rohr, Commissioners at ttegriational Trade
Commission (ITC), were reported as giving the foilog remark:

. it must be remembered that the purpose of thi& an
dumping and countervailing duty laws is not to pobt
consumers, but rather to protect producers. Inelyitassome
cost is associated with this purpose. However, kanthe
antitrust laws, which are designed to protect comesu
interests, the function of anti-dumping and cowdd#ing
laws is, indeed, to protect firms and workers eegain
production activities in the United States. Sohbwd not
come as a surprise that the economic benefitseofeinedies
accrue to producers, and the economic costs adortlee
consumers..*

This, however, is in contrast to the preamble whstdites that the
WTO should work “with a view to raising standarddieing, ensuring
full employment and a large and steadily growintuxee of real income
and effective demand, and expanding the produatioand trade in
goods and services while allowing for the optimaé wf the world’s
resources.. 3. Interestingly, both the WTO and domestic anti-ging
regimes do not directly encompass the public isteedements in the
WTO preamble, so much so that domestic producenrs se be the sole
beneficiaries of anti-dumping. Although the Anti4bping Code is to
implement a provision of GATT (on dumping) and GA3 preamble
echoes in the WTQO'’s preamble, the legal structdrami-dumping is
within the confines of determination and investigatof dumping and
the imposition of the corresponding duties.

29 gee Leclerc, 1999.
% Taken from Araujo (2001).
31 See note 18.
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Neither GATT nor the Anti-Dumping Code mentionsublic interest
clause. The closest provision in the Anti-Dumpingd€ is Article 6.12
which requires Member States to give consumersirgedmediate users
the opportunity to provide information relevant toe investigation
regarding dumping, injury and causalityBut it falls short of requiring
their anti-dumping authorities to consider pubtiterest before imposing
anti-dumping duties. Actually both groups are nmetted as interested
parties. This deprives them of access to essebitil confidential
information and a participatory right in investigat and reviews.

The Malaysian Anti-dumping law has a public intérdause, but it
is limited to intermediate users. The law requites Ministry of Trade
and Industry (MITI) to send questionnaires to thieimediate users at
initiation, preliminary AD duty imposition and beto final duties are
imposed. In the case of AD initiation on importeglusprint mentioned
earlier, MITI held two meetings with the interme@iaisers before the
final duty was determined. However, according tiic@ls at MITI, the
problem is to get cooperation and response frorsettiems. MITI also
requires the intermediate users to provide infoionaand report on the
possible effects of anti-dumping duty on their sosf production,
output and profits. However, most of their claims possible injury
were not substantiated with adequate and reliadi@ dnd information.
This could be due to ignorance or a wait-and-satude (the affected
parties had the impression that the authority wdiddable to withdraw
the AD duty later if they are injured after the inggiion of the duty). It
could also be that the affected firms wanted toicathe substantial
paperwork that is involved in justifying possiblajury to them.
However, some newspaper publishers claimed that déne sceptical
about whether their concerns will be heard giveat MNI is a big firm
with vital interests. Therefore, they felt thatitheoice may not be heard
by the authority even with adequate information.résponse to this,
MITI officials reiterated that they can only actdan the provisions of
the law, and if no evidence is submitted, they amable to consider
unsubstantiated submissions.

What was the effect of the anti-dumping duty on sgrint on the
intermediate users? A few respondents argued ti@atAD duty is
inappropriate because low prices are due to asuiplthe market and

%2 Article 6.12, Anti-Dumping Code.
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not to dumping activities by foreign suppliers. Aoting to them,

newsprint prices are driven by volatile internatibmarket forces of
supply and demand. The Malaysian Newspaper Pubdigh&sociation’s

(MNPA) representative, for example, argued thas@ne prices are now
in a down cycle and prices were low in the SoutlstEssian market

even before MNI was established in 1999. Therefiney argue that the
low prices in the market cannot be taken as indieaif dumping.

The MNPA representative claimed that the cost dflipation using
newsprint is expected to increase by 15-20 peramtally due to the AD
levy. Kwong Wah Press, a small printing companghlighted that small-
time publishers would be hardest hit by the lewgduse they were already
paying more for newsprint compared to bigger phblis, who could
achieve economies of scale by buying in BullSome other newspaper
companies argued that they could not increase thercprice of
newspapers when the price of newsprint increasesube the market for
newspapers has been weak since the financial ktidéalaysia in 1997.

The final consumers, however, were not consultedaluded at any
stage of the anti-dumping duty determination in &§ala. Certain
domestic anti-dumping legislation (EU and Canadks consumers
and domestic producers to participate in oral Ingaraand access certain
informatior?®. The main aim is to help the anti-dumping authesitto
consider the potential impact of anti-dumping datieon
community/public interest before such duties arpased. If the impact
is such as to warrant the authorities to intervehdjes will not be
imposed. In the EU, “community interest” shouldoale considered as,
when anti-dumping complaints are withdrawn, preisil duties are
imposed or measures are suspefitied

Theoretically, such laws seem to provide a strormumgd for the
advancement of consumer and intermediate useestterin Canada, it
has been acknowledged that the public interestselaontemplates a

%3 “Newsprint levy puts tabloids in a spot”, The S@October 2003.

3 Section 45, the Special Imports Measures Act 1@HA) (Canada) and Article
21, Council Regulation (EC) No 384/96 (EU).

% This shows that public interest shall be considieret only in a negative but also in
a positive manner. This is not strange as anti-atditive motive might drive the
complaining domestic producers to make an arrangemith foreign exporters. In
such a case, anti-dumping will be beneficial tostoners or domestic producers.
See Stanbrook and Bentley (1980: 140-141).
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departure from narrow concentration on producerésts alori&. In the
EU, the community interest clause was acknowledagdncreasingly
essential in the area of anti-dumping YawBut in practice, there are
significant constraints which must be given consitie attention.

Firstly, although the law provides for public irget to be
considered, the anti-dumping authorities in Caretththe EU maintain
discretion to consider such interests and allowmmtht® shape the
outcome of an anti-dumping proceeding. Secondly, tie EU,
community interest also includes domestic productarests. The only
thing that the community interest clause requires &anti-dumping
authority to do is to give “special consideratidaothe need to eliminate
the trade distorting effect of injurious dumpingdathe need to restore
effective competition. This presupposes greateghtebeing accorded
to domestic producer interests than the intere$tamsumers or
intermediate use?s Thirdly, the public/lcommunity interest clauses
have been given strict interpretation by the reSpecanti-dumping
authorities. InCertain Flat Hot-Rolled Carbon and Alloy Steel Shee
Products Originating in or Exported from France, Rania, Russia and
Slovakia,the Canadian anti-dumping tribunal held that tharest exist
“compelling or special circumstances that necegsaaconsideration of
the public interest.” Such circumstances must cetiee extension of the
effect or potential effect of anti-dumping beyonke t commercial
interests of the parties trying to vindicate puliiterest into “a broader
cross-section of the public”

Take refined sugar as an example. Factors likemigortance as an
input in a wide variety of food and beverage prasluthe limited number
of domestic refiners, the nature of competitiorthe importing market
etc., may constitute the compelling or specialusitstance¥. In the EU,

% See the Canadian House of Commons Sub-Committekmport Policy in their
Report on the Special Import Measures Act, IssuBNd Sess., 3¢ Parl, 1980-1-2,
9 June 1982. See Paterson (1986: 125-126). Alsérséédcock and Howse, p. 173.

%" See the Eleventh Annual Report from the Commissiothe European Parliament
on the Community’s Anti-Dumping and Anti-Subsidy tAities (1992),
COM(93)516. Also see Stanbrook and Bentley, p. 139.

% Stanbrook and Bentley, p. 143.

%9 See www.gc.ca/dumping/interest/consider/pb990@ispe.

40 geeRefined Sugar from the US, Denmark, Germany, Netin#s and the Ukand
Refined Sugar from the Eat
http://lwww.citt-tcce.gc.ca/dumping/Interest/ CON SIRApb95002_e.asp. Please
note that the former is an anti-dumping case whidelatter is an anti-subsidy case.
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on the other hand, it has been commented thatldlisec only applies in
exceptional cases and generally in response tticablressuré.

Despite the constraints in the application of thblig/community
interest clause, it is the effective means to mtewa limited avenue for
non-domestic producers to have their voices hdardact, there is an
indication that its practicality will be enhanced the future. This is
obvious from the policy statements prevailing ie tBU and Canada
acknowledging the importance of considering theregdts of the public
before the State takes any anti-dumping mea$ures

10. CONCLUSION

In this paper, the authors highlight that there tare issues that have
been overlooked in the determination of anti-durgpility, namely the
definition of a dumper and the interests of conssnaad intermediate
users.

As discussed earlier, the efficiency of the injuredthe market
power of the injurer is not taken into account wing) the injury and
causal link test. This is not compatible with therw basis of the
definition of a predator that justifies anti-dumgiduty. It is, therefore,
important for the authorities to fine-tune the nuetblogy of
determining a dumper to reflect this basic prireipAttention also has
to be given to the variables used to determine maat@jury to avoid
misuse of the policy measure.

There have been suggestions to include a pubkeast clause in the
new Anti-dumping Cod€ to minimise the negative impacts of anti-
dumping measures. Apart from being useful to comsamand
intermediate users, the inclusion of such a claasebe beneficial to the
importing country as a whole. It is specificallygaed that anti-dumping
will adversely affect the importing country’s prisgucture and make it
difficult for industries to obtain supplies. On tbéher hand, if such a
clause is beneficial to the whole importing counthere is no reason
why it should not be beneficial to the domesticdurmers who share part
of the importing country’s interests. It is whenl ahterests are
considered that the maximum welfare effect canttzened.

! See Stegemann, 1985.
“2 See Stanbrook and Bentley, p. 142.
43 See Vermulst, 1997, p. 20 and Kufuor, 1998, pg-a.7
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But certain questions must be properly addressgardeng the way
the clause is to be inserted into the Anti-DumpBage. It is proposed
that consumers and intermediate users be givenegrparticipation in
anti-dumping proceedins If the participation allowed is not limited to
the one preceding the imposition of measures, amadhat they will
have the right to participate in an investigatiohickh also requires the
definition of interested parties in the Code todmended to include
those groups. That also means that they (consuaretsintermediate
users) have the right to participate in review pemtings as well. This
matters a lot for domestic producers and anti-dagpauthorities
because it will bring about a substantial changéhénprocedural anti-
dumping structuf®. If participation is limited to the imposition of
measures, the WTO must resolve whether the stpiglication of the
clause, as in the EU and Canada, is preferable. diberetion to
consider the views of consumers and intermediatesusill still lie with
the anti-dumping authorities.
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