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TRADE AND ENVIRONMENT
Magda Shahin

Globalisation and liberalisation are the twin processes intatke beginning of the
twenty-first century. Today, we are confronted with maxiswwch as "Making
Globalisation Social and Green" or "Globalisationtwét Human Face." A myriad of
new standards is in the making to handle the devastatingsefiéglobalisation on
developed and developing countries alike. Yet, there is no dialbtdeveloped
countries are the front-runners. Green consumersthigeabnsumers, safe consumers
are now in the driver's seat. Today, a trade warupténg even between the US and
the European countries over genetically altered cropsradified food, threatening
trade and investment flows accounting for more than $2,000 rbilionually and
providing 14 million jobs on both sides of the Atlantic. Whag¢ &ne underlying
motives behind this state of affairs? Is it truly atxiand concern for food safety,
environment, morality and caring sentiments for human kindar®rthese kinds of
trade wars waged for world hegemony and commercial interé@bt®ilions of dollars
at stake? Is linking trade to environment a justified canegth honest environmental
goals? Or are additional protection measures here & play

1. BACKGROUND

The relationship between trade and environmenbisptex and critical. It is
overburdened with suspicion and strained with migustandings that need to
be addressed and clarified. To that end, it is gmmte to go as far back as
the issuance of the Brundtland report around thieaighties. Brundtland, the
Prime Minister of Norway at that time, chairing aogp of eminent
personalities, issued her famous report, in whiah drew the attention of the
international community to the interface betweere tenvironment and
development, in the newly introduced concept ofstaimable development".
When introduced at the 8% eneral Assembly in 1985, it was met with a great
deal of scepticism on the part of developing caastin general. The notion of
sacrificing today's development to preserve theirenment for the
development of future generations was viewed widsentment and
misgivings. It took the international communityeavfyears and a large amount
of efforts to work out a smooth relationship betwedevelopment and the
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environment and to establish close linkages betvieem, which culminated
in an Agreement in 1992 at the UN Conference onirBnment and
Development held in Rio de Janeiro. The Agreemeas taid down
fundamental principles to be observed and speciasures to be undertaken
for the attainment of environmental goals all franie a detailed programme
of action: Agenda 21. Some of the key principledh& Rio Declaration are
particularly pertinent to our discussion:

The right to development must be fulfilled so asequitably meet
developmental and environmental needs of preserd &rure
generations. (Principle 3)

Eradicating poverty is an indispensable requirenfent sustainable
development. (Principle 5)

States have common but differentiated responsésliin regard to
promoting sustainable development. (Principle 7)

There should be a diffusion and transfer of tecbgiels. (Principle 9)

States should co-operate to promote a supportigleopan international
economic system that would lead to economic groaviti sustainable
development in all countries. (Principle 12)

Agenda 21 set out specific measures in trade, iiticp&ar, the promotion
of "an open, non-discriminatory and equitable nfatiéiral trading system that
will enable all countries--in particular, the dewgihg countries--to improve
their economic structures and improve the standafrdliving of their
populations through sustained economic developthenaddition, a range of
measures was agreed for the transfer of technaaogythe provision of new
and additional financial resources to the develgpprountries for the
implementation of the programme. Hence, Agendadxllaid down the basic
principles as well as the overall framework withifnich the international
community carries its burden of responsibility dmas to work in order to
protect, preserve and enhance the environmenthegeith the development
process, particularly in developing countries.

Nevertheless, in parallel to that event and faryaiwaGeneva, while trade
representatives were busy negotiating the Uruguayn® Agreements,
environmentalists were adamant about integratingremment into the trade
debate. Questions were raised regarding the iotetand reasons behind
such a move, at a time when we had just succegstoihicluded the Rio



Trade and Environment 3

Conference. Were developed countries thinking o€ktracking on the
commitments and obligations they had agreed toinvite framework of the
UN Conference? Were developing countries justifiedheir apprehensions
about the WTO debate? Were these apprehensionisnaig? It had not taken
long to see that such doubts were proven to befaetided. In addition to the
persisting gap in the ongoing debate in the WT@®, |tk of progress in the
mid-term review of the Rio Programme of Action irW York in 1997 was
yet another proof of the doubts and suspiciongdaine developing countries
already then. There has been obvious, and regiettbhcktracking on the
obligations undertaken by the developed countréspecially in regard to
improvement of market access for exports of devefppountries, transfer of
technology, and provision of new and additionaloteses. (In regard to
financial resources it was estimated that the dgied countries would
require $125 billion, in grant and concessionamyri®, from the international
community to implement the activities specified Hgenda 21. This
requirement remains unmet.) Moreover, in the vielvn@any developing
countries, developed countries are effectively elting from the holistic
approach to sustainable development agreed atTRieir focus is now on
unilateral measures and on environmental condilites attached to trade
and investment. This trend is inimical to the atteént of both developmental
and environmental goals.

2. THE TRADE AND ENVIRONMENT DEBATE IN THE WTO

Although the developing countries had initially isted debating the
trade/environment relationship in the WTO, theyucghntly agreed to it
towards the end of the Uruguay Round. A decisiors vigsued at the
Marrakech Ministerial (1994) to that effect. A Coitiee on Trade and
Environment was established to take the heat off mlon-governmental
organisations and to allow for a smooth signing etification of the Uruguay
Round Agreements and the creation of the WTO, itiqudar by the Congress
and the Nordic countries. Dealing with the relasioip between trade and
environment in the WTO has undergone various phase®me point taking a
leading priority in the framework of the WTO wonkhereas at some other
time becoming less attractive and thus occupyiowaer profile. In all this,

the central question remained how to reconciletwe systems, how to bring
the trade and the environmental systems closethegewithout undermining
either, knowing that they are not necessarily abvagmpatible. The two
regimes are even often conflicting. The environrakbnégime allows taking
measures that go beyond one’s own borders for dke sf protecting the
environment, whereas such measures would amounflagrant violation of

WTO rules and regulations since the WTO does nompextra-territorial
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measures. The problem goes even further. Todayewa growing concern by
environmental groups at the national level forcithg issue of national
sovereigntyagainst the country's obligations to abide byMHREO judgements.

A case in point is the well-known dispute regardlimport prohibition of

certain shrimp and shrimp products’, between the d#Sthe one hand, and
Thailand, India, Pakistan and Malaysia, on the rotdehappy with the rulings
of the panel and the appellate body on the matermoalition of US

environmental groups raising the issue of natismlereignty succeeded in
winning from the US Court of International Tradeuwing against the WTO

dispute settlement panel. No doubt that such angufrom the Court of

International Trade would hamper US efforts to clympith the ruling. For

them the US is compromising its national sovergigior the sake of its

international obligations.

Today, after five years of intensive discussion dparning about the
relationship between trade and environment, mamyimee to have mixed
feelings about how to truly go about this relatlwps Traders and
environmentalists have many a time stood helplesisperplexed in front of
this conundrum, wondering how to accommodate enwuiental concerns in
trade policy, without tampering with the trade silélow to strike a balance
between the need for governments to protect argkpre the environment, the
boundaries and limits of such protection on the baad, and avoiding its
usage as a new protection measure, on the othdr Femains a sensitive and
highly controversial issue.

It was only after long and mature consideratiorn thany realised beyond
doubt that the two systems could not be made wtldgether. Both systems
cannot remain under the same roof, as their obgsts well as their methods
of implementation vary. That does not mean, howevbat trade and
environment are not mutually supportive. In manytamces they are.
Nevertheless all efforts exerted and all the attsmpade to incorporate
environment within the WTO system were to no avad.it was conceived by
many, the issue at stake was of a completely diffenature. The multilateral
trading system cannot be used as a cover to achivbat the international
environmental agenda has failed to accomplish girozonsensus. Based on
this, Renato Ruggiero, the outgoing WTO Directon&al, was brave enough
to come up with a solution, which is, to my mindsteaightforward and simple
one. He explained that all we needed was a WTO=imiultilateral rules-
based system for the environment, a World Envirartn@rganisation which
could also be the institutional and legal countdrpa the WTO. Such a
proposal was put forward on a number of occasitmes Jast being the High
Level Symposium on Trade and the Environment inWAEO, March 15th,
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1999. This view finds even some resonance todaydedd, nothing would
advance "trade and environment" harmony more tharcteation of a Global
Environmental Organisation to work alongside the @yTwrites Daniel C.
Esty from Yale University in his presentation te tHigh Level Symposium.

Having realised the immense difficulties for resoly the trade and
environment relationship and easing the tensiorclvihiad developed in the
WTO in this regard, the EC came up with the propdea a high-level
‘political' conference bringing the trade and eowinent ministers together in
the WTO. As the debate in the WTO seemed loaded wiitspicion and
scepticism, developing country representatives eéméva felt that the timing
was not propitious, especially in light of the fdlsat many issues remained
unsolved in this relationship. In their mind, thiseded further technical work
before it could be raised in a political forum. ®tiger with developed country
delegations, they agreed after long deliberatioasturn the high-level
‘political' conference into a non-official, non-abumsive symposium, gathering
a wider audience, including notably the NGOs anaidamia, and to have a
brainstorming session with a view to airing all jioss, including those of
civil societies.

It is astonishing that in spite of the general viéat further work needs to
be undertaken on all items of the agenda of the,Gid&do meet with pre-
determined positions. Such positions continue &sgfor amending the WTO
rules to accommodate the environment or call far fgygitimisation of the
PPMs approach in the GATT system, irrespectivehef wide-ranging and
serious implications [these could have] on develgpiountries and on their
methods of production. In addition, such views gpakitions pay little
attention to the concerns of developing countmeganeral. Market access and
the new environmental conditions are keys in tespect. New protectionist
measures are being arbitrarily imposed under tle¢eptr of preventing that
competition among nations becomes a race to thtwrhobecause of lax
environmental protection. The debate went arourdehand other issues for
the last few years. Developing countries have diddntheir interests and
stood firm for positions which might warrant todayore explanation and
definition, as the next phase of negotiations wilt be less but by all means
more controversial and forceful.

3. BASIS OF THE WTO TRADE/ENVIRONMENT DEBATE
It is worth noting that the trade and environmeebate in the WTO is set

within a consensual framework and based on threenéisl premises. These |
would call the three Cs, reflectingo@sistency with the level of development,
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the Gmpetence of the world trading system and allayeags of additional
Conditionality. Let me elaborate further.

First The preamble of the ‘Marrakech Agreement Estabig the
World Trade Organisation’:

No one denies the importance assigned to the piateand preservation
of the environment in the preamble of the WTO Agmneat. But, it is also
equally true that the preamble emphasised that libisdone in a manner
consistent with the countries’ needs and concerng different levels of
economic developmentWhat is of significance here is that the impoctan
given to the environment was not absolute, buteiko the needs and
concerns of the countries and their levels of dgwakent. | could even argue
further that priority is attributed to developmerds the protection and
preservation of the environment can only be don¢h extent [that it is]
consistentwith the level of development.

It is not difficult to draw a comparison betweere tWTO preamble and
Rio Principle 7 mentioned earlier concerning thenown but differentiated
responsibilities of States in regard to promotingtainable development. This
principle was the anchor with which UNCED was bas&tis principle
accepted that the northern countries had a gresgponsibility in meeting the
costs of adjustment in view of their larger roleemvironmental degradation as
well as their economic capacity to absorb morescoathilst the developing
countries would still need to grow and develop f@insble, of course) to meet
their people's needs. The North also made a conentthoe provide adequate
financial resources and technology transfer tolifate the South's transition
to sustainable development.

Second The Marrakech Ministerial Decision on Trade and
Environment:

The decision was clear in setting the terms ofregfee for WTO work on
trade and environment. It stipulates in its foygtkambular paragraph that, in
desiring to co-ordinate the policies in the fieldimde and environment, this
should be donewithout exceeding the competence of the multilatef
trading system. It then goes on to explain that the ‘competencethaf
multilateral trading system’ is limited to tradeliptes and those trade-related
aspects of environmental policies which may resuftignificant trade effects
for its members.
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Again of utmost significance here is the framewtit& negotiators have
agreed upon within which the environment could kaldwith in the WTO.
They were adamant in making clear that it shouldexceedhe competence
of the multilateral trading system, whose policés confined to trade and/or
trade-related aspects, i.e., only those environahemteasures with trade
effects.

Third: For the purpose of allaying any possible fears afew 'green
conditionality' attached to market access oppoties)i thus nullifying
the benefits accruing from trade liberalisationhivitthe context of the
UR, the Singapore Ministerial Report (1996) on Eratid Environment
stressed the following:

1. The WTO is not an environmental protection agegnad that it is
assumed that WTO itself does not provide an answeer
environmental problems.

2. Environmental problems require environmentaligohs, not trade
solutions.

3. No blank check for the use of trade measuresfmironmental
purposes.

4. Trade liberalisation is not the primary cause é&mvironment
degradation, nor are trade instruments the firgt policy for
addressing environmental problems.

5. GATT/WTO Agreements already provide significasdope for
national environmental protection policies, prodidibat they are
non-discriminatory; i.e., GATT/WTO rules providegsificant
scope for Members to adopt national environmentaktegtion
policies. GATT rules impose only one requirementhiis respect,
which is that of non-discrimination.

6. Secure market access opportunities are essemtialp developing
countries work towards sustainable development.

7. Increased national co-ordination as well as itatdtral co-
operation are necessary to adequately address -rgkaded
environmental concerns.
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From the above, it is worth stressing that thet fM¢TO Ministerial
Conference was keen on elucidating the realityhef telationship and its
rightful stance in the multilateral system. It wdsar from the ongoing debate
at the time that there was no quarrel about dewmjcthe WTO as an
environment-friendly organisation. As a matter attf the GATT allows for
any action to be taken at the national level totewithe environment,
provided it is in compliance with its basic rulesdaegulations. Articles XX,
TBT, SPS are all cases in point giving each coutfteyright to set the level of
protection that it deems appropriate also in tharenment, provided it does
not act against the basic principles of the WTGtgaulated by articles | and
. In addition, it should not constitute an uneesary barrier to trade.

Turning now to a few specific issues which werejscibto intensive
debate at the CTE, | shall start with the intetieteship between Multilateral
Environment Agreements and the WTO, followed by -Edaelling as a life-
cycle-analysis and the problem of process and mtextu methods. Market
access and competitiveness as prime issues oéstter developing countries
in the trade and environment debate will then Fesbed extensively.

3.1. The relationship between MEAs and the WTO

The relationship between the provisions of the itatétral trading system and
trade measures for environmental purposes, indudhopse pursuant to
multilateral environmental agreements was the tepiensively debated and
subjected to most controversy. In spite of the lamgl tedious discussions
throughout the last five years or so, little raggrement, if any, was achieved.
Views on a number of issues were and remain widertapf which the
definition of MEAs, article XX, the issue of proseand production methods
(PPMs), the effectiveness of trade restrictionsahdther they were the most
appropriate instruments to advance environmentédicips are but a few.
Furthermore, the relationship between the multildteading system and the
multilateral environment agreements has raised nause difficulties and
controversies. These have ranged from the hieramhg compatibility
between the two entities to the comprehensive fraorie of the MEAs that
combines a mixture of incentives and trade measuresdeal with
environmental externalities. In the framework of ME such positive
measures as improved market access, capacity+gilddditional finance and
access to and transfer of technology were congidaseeffective instruments
to assist developing countries to meet multilatgralgreed environmental
targets. This was in sharp contrast to the mucpudiésl effectiveness of trade
measures applied as sanctions in the purview diMii®. And lastly, the issue
of the scope for trade measures pursuant to MEAsUWTO provisions and
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their unilateral application to address environragptoblems that lie outside
a country's national jurisdiction raised wide digggnents and was sternly
contested.

In this debate, developing countries had to defdr@nselves on a
number of fronts, as follows:

1. Developing countries kept on arguing against itiientions of
developed countries of arming the WTO with addiiopower to
protect the environment, as this would only have #ifect of
elevating the trade measures, i.e., sanctionsetdetel of priority
tools for the environment. This would undermine itmernational
consensus reached on a whole range of positive uresas
negotiated at length within the framework of the ltitateral
environmental agreements. Isolating the trade nmmeaswill not
serve the purpose and could prove to be detrimeiatathe
environment as they deprive developing countriesmfan assured
source of resources. Such resources could be elieatnong other
things, towards the protection of the environmé&nirthermore, in
order to determine the necessity and effectiversdsthe trade
measures, these will have to be assessed togetitier other
measures in a holistic framework, such as the ooeiged for by
the multilateral environment agreements. Countdasnot press
for the use of trade measures only because thelesseexpensive
and hence more appealing to politicians withoutghiig the pros
and cons of such usage in an objective and compseleemanner.
On the contrary, MEAs should provide developingrdaes with
the 'carrot' to entice them to comply with theidigétions under
such agreements if, as proclaimed, preserving aotkgiing the
environment is the ultimate goal.

2. Regarding the issue of hierarchy, developinghtiies succeeded
at the Singapore Ministerial in undermining thesaipts made by
developed countries to give precedence to the MByer the
WTO's settlement of disputes. The underlying reassere clear,
developing countries refused the dominance of enwiental
considerations, as advocated in the MEAs over tA©OVIDSU as
guided by the key principles of the trading systematably the
most-favoured-nation and national treatment, asl vesl the
rejection of unilateral measures. Developing caastrfelt that
under no account should they give up or weakerr thalienable
rights to have recourse to the WTO DSU by givingnacy to
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settling disputes through the MEA. That did not melaowever,
that MEA as a venue was disregarded or forecldgéths remain
a viable option for disputants to settle their digs, if they so
wish.

The repeated attempts made by the European Gmiomito re-
interpret or even add an amendment to the WTO thiaswould
prioritise the environment or make it an exceptibrough what
they would like to perceive as an "environmentahdaw" were
doomed to failure. Developing countries have stéiod against
any amendments to the WTO rules in order to bdgitagitimise
inconsistent trade measures in the WTO. They idishat any
effort to reopen the WTO rules would mean imposing
environmental conditionality to trade and would egigufficient
ground for unilateral measures that would amourgradectionism
and restriction of market access under the disgifipeotecting the
environment. It was also recognised that, in pplesi trade
measures taken pursuant to MEAs were not to beectggd by the
WTO membership, as the majority are equally memixerthe
MEAs. Furthermore trade measures within the MEAS, a
multilaterally agreed upon, were tolerated, and yrafnthem were
even quite often pushed by developing countriemsiedves. This
has been the case in the Basel Convention, in tioe Rformed
Consent Convention on Hazardous Chemicals, etc.

It is astonishing to see that voices are still @digo introduce
substantive changes in the GATT. These changevetalsically
around the following:

Amending article XX under the pretext that detiXX, as it is
currently applied, gives prominence to trade goaiser
environmental ones. In my view this is an incorneal of looking
at things. WTO is a "Trade Organisation," and i@mconcern is
implementing trade goals. It deals with trade antthé organisation
entitled to rectify any wrong-doings in the arearaide. Neither it
nor its trade representatives are empowered toeextteeir limits
and deal with issues other than trade and tradeecdtlissues, be
they social clause, human rights, child labour, athers. In
addition, it has been cited that article XX is fldg enough to
accommodate legitimate environmental concernss lpriecisely
with this in mind that we have seen negotiatoressing in the
fourth preambular paragraph of the Marrakech Mamiat Decision
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on Trade and Environment the competence of the ilateital
trading system.

2. Another substantive amendment voiced to theeolGATT structure
that would facilitate peace between the trade anit@ment camps
would involve the recognition by the GATT that, am ecologically
interdependent worldhow things are produced is often as important as
what is produced. In particular, environmental standdhds relate to
production processes and methods (PPMs) cannoyslba rejected
and judged indiscriminately to be violations of tBATT. On the
other hand, accepting the introduction of PPMs ATG/WTO would
amount to the imposition of a country's domestiiremmental values
or policies onto other countries. As environmenggdndards and
PPMs are based on values that differ from one gotieanother, it
would be difficult to internationalise PPMs anduigg all countries to
follow the same production methods. On the otherdhave have to
distinguish between environmental standards which product-
related, such as disposal and handling, and witltlwtve have no
quarrel and non-product related standards, whichakaffect the
final product. The risks of setting and acceptioglegical standards
for PPMs in the GATT today are twofold. First, thegandards will
most likely be the ones used in developed counttlass allowing
environmental standards to be easily manipulated pfimtection
purposes. Second, setting ecological standard3Héfs could be used
as an opening for over-stretching the concepteérfature and taking it
as a precedent to incorporate other non-tradeegklgbals such as
labour standards, human rights, good governanber standards and
all sorts of other domestic pressures that havehhany relationship
with the WTO.

3.1.2. The shrimp-turtle dispute

It is also worthwhile to refer briefly to the 'stmp-turtle dispute’ mentioned
above. In this case, the 'Convention on Internatiofrade in Endangered
Species of Wild Fauna and Flora' (CITES). The teports (panel as well as
the appellate body) are precedent-setting. Theytleefirst WTO rulings

concerning a trade embargo based solely on domestvironmental

legislation forced by the US as the only countrat timterprets article XX so
broadly as to allow for extra-territorial measutesprotect the environment
beyond its territories. It was obvious from thewbeginning that the issue at
stake was not a trade measure mandated by an MEAiI§ case CITES), but
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a measure (to address a global environmental copagplied unilaterally by
one country.

For the US, the case was the right of WTO Membertake measures
under article XX (b & g) of GATT 1994 to conservedaprotect natural
resources, as reaffirmed and reinforced by the npbéa to the WTO
Agreement. For the complainant, it was a case alo@timposition of
unilateral trade measures designed to coerce oifhembers to adopt
environmental policies that mirrored those in th&. The US based its entire
defence on article XX, which allows countries tkelaneasures contrary to
GATT obligations when such measures are necessgmptect human, animal
or plant life, or health. In this case, the US adjthat the trade measure was
necessary because sea turtles were threatenecxtitiction and the use of
turtle excluder devices on shrimp nets was the wmly to effectively protect
them from drowning in shrimp net®verall, the panel stressed the WTO's
preference fomultilaterally negotiated solutions.

Furthermore, the panel focused its analysis orh#aling or ‘chapeau’ of
article XX, which requires legitimate trade redioos to be applied 'in a
manner, which would not constitute a means of &ahjt or unjustifiable
discrimination between countries where the sameditons prevail or a
disguised restriction on international trade.' Pamel found that interpreting
the chapeau in a way which would allow importingicivies to restrict market
access according to exporters’ adoption of ‘cerfadticies, including
conservation policies' would mean that ‘GATT 198d the WTO Agreement
could no longer serve as a multilateral framewanktfade among Members'.
Such an interpretation, the panel felt, could ldad 'conflicting policy
requirements' since exporting countries would rwedonform with different
domestic policies in importing countries, thus #ieming the 'security and
predictability of trade relations' under WTO agreems. It therefore drew the
conclusion that ‘certain unilateral measures, msaf they could jeopardise
the multilateral trading system, could not be ceddby article XX.'

The panel reaffirmed the logic of developing coigstrthat the WTO
cannot be made responsible for safeguarding atlskiof different interests
giving leeway to members to pursue their own trgm#icy solutions
unilaterally thus re-instating power politics. This would cérta amount to
an abuseof article XX exceptions, as the panel put it énds a threat to the
preservation of the multilateral trade system based consensusand
multilateral co-operation. It is worth recalling at this juncture that to deay
with a power-based system and to replace it witlule-based one, was an
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essential objective of the 7-year round of negmtiet which hardly anyone
would want to give up today.

Without much ado, the appellate body has equalhclewled that the US
measure was also ‘unjustifiably discriminatory’. itls results, the appellate
body was more cautious and less blunt than thelp@mgng to find some
justification to the US measure, it characterised ban "as an appropriate
means to an end", however, its application wasaatt.f It attributed the
unjustifiable nature of the discrimination to theldre of the US to pursue
negotiations for consensual means of protection emaservation of sea
turtles, resulting in a ‘unilateral’ application @6 trade measure. It further
agreed that the US also applied the measure iraritrary discriminatory’
manner between countries where the same condipicnail, contrary to the
requirements of the chapeau of article XX. The ipgibn was
discriminatory, according to the appellate bodygiwing a longer grace period
to Caribbean countries than to the Asian natianapi transferring technology
to them on similar terms, in its lack of transpaseretc.

The appellate body then stressed that it has rotlele that the sovereign
nations that are Members of the WTO cannot adofgicéfe measures to
protect endangered species, such as sea turtlagfeysed to: “Clearly, they
can and should.” Though the results of the appelaidy were hailed by the
US Ambassador in the WTO, similar satisfaction was$ expressed by US
environmental NGOs, which, as mentioned earliesught the case to the US
Court. The appellate body results, in my view, @b amount to reversing the
panel ruling as some would like to perceive, btheafalling under what the
Singapore Ministerial attempted to elucidate. GANT/IO Agreements do
provide significant scope for national environméngaotection policies
provided that they are not discriminatory. Thisxaw, | believe, the appellate
body findings and conclusions should be regardednats attempting to
overturn the consensus reached in the WTO CTErdiber strengthening it.
In any event arguments to re-interpret article X>atldress the environmental
concerns for fear of the trend by the appellateylfocexpand, on its own, the
meaning of article XX, remain void. There is no dbuhat neither the
appellate body nor the panel are entitled to atteammterpret the WTO rules.
Interpretation of the rules is the sole right of tte Membership.

3.2. Eco-labelling

Eco-labelling is another controversial issue. Eaclntry has the right to
institute some regulations on Eco-labelling on picid. The concern is that it
should not be used for protectionist purposes,iepmr encouraged by some
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countries selectively to products that are impodedhat compete with their
own products.

The principal fear of developing countries in deglwith the issue of Eco-
labelling in the WTO was the attempt to extendabeerage of such labelling
- even though on a voluntary basis - to non-rel&Bts. They fear the whole
range of implications such an extension would poadaot only for their
exports but more to the systemic problem it raisetbe WTO. It will amount
to writing new rules for a system which has so darved the international
community and the world trading system well. Thelppem of subjecting Eco-
labelling, which is based on life-cycle-analysisCA), to WTO rules and
disciplines lay in the conflict it would raise withe product-based rules of the
GATT/WTO trading system. The multilateral tradingt®m has functioned as
a system confining itself to end-products. Discriating between 'like
products' and making market access conditionalomptying with PPMs, thus
legitimising unincorporated PPMs, i.e., non-prodwetated, would upset the
entire trading system and would have devastatirigces, in particular on
developing country exports.

In this context, it is essential to recall Prineidl1l of the Rio Declaration
which stipulates that environmental standards, mement objectives and
priorities should reflect the environmental and elepmental contexts to
which they apply. Standards applied by some coemtmay be inappropriate
and of unwarranted economic and social cost torathantries, in particular
developing countries. Accordingly, disciplining Eledelling schemes should
be on the basis of equivalencies and mutual retogniwhere each country
has to set its standards according to its own gadsestipulated by Agenda 21.
Aiming at this point in time to harmonise or intationalise PPMs on the basis
of any set of multilateral guidelines amounts tontcadicting what the
international community has agreed upon unanimausfgenda 21.
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3.3. Market access and competitiveness aspects bé ttrade/environment
debate

One cannot address the interface between tradeeawmlonment without
looking at the market access and competitivenegsecss of such a
relationship. These aspects tended to be downplagddeven overlooked at
the beginning of the debate for the obvious reasteted earlier. Needless to
reiterate that the whole debate was triggered eldped countries targeting
specific issues of their own concern. As developicmuntries became
gradually aware of the underlying reasons and cagniof the objectives of
such a debate, they rightly pushed issues of thigrest to the fore. It should
be stressed, however, that such a move on th@pdetveloping countries was
on no account for the purpose of reaching eventisgime trade-offs. On the
one hand, their refusal to amend or re-interprétlarXX or introduce non-
related PPMs was based on systemic principles,hwtannot be subjected to
any bargaining, as they would alter the very essemd basics of the system.
Bringing in market access and competitive conceras, on the other hand, to
straighten the lopsided debate, add balance tand, put it in its right
perspective.

The debate on this issue was set from the verynbégj in a North-South
context. This has rather caused harm than helpedi¢bate advance on this
topical issue.

We continue to encounter false allegations by finmsountries with high
environmental standards and costs of compliancetiiey are often undercut
by competition from companies based in countrieth \Wss strict regulation
and lower costs. In theory, this may lead to enim@ustries departing for
countries with lower standards, the so-called ygimh havens'. So far,
however, no evidence has shown that such a themme dnto effect. The
reverse was also not experienced on a large salethat high environmental
standards were a factor in location decisions orehi@d to relocation of
industry.

On the other hand, the debate on market access tfrerperspective of
developing countries tends to be twofold. One & lho ensure that existing
market access conditions are not eroded by emergingronmental
requirements and the other is how additional masceess -- through what
can be perceived as win-win situations -- can tgipmote environmental
protection and sustainable development. In thidecdandeveloping countries
have tried to concentrate on identifying sectorsegport interest to them.
These could be textiles and clothing, leather, vieair, furniture and other
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consumer goods and other labour-intensive sectotgre environmental
measures could affect existing market access apmitigs and thus possibly
nullify or impair the Uruguay Round results. In faempirical studies, mostly
done by UNCTAD, show that sectors of interest twetigping countries are
those most prone to environmental standards ofegnusilaterally by the
importing governments. Such standards negativégcafleveloping countries’
market access, although the environmental effefctextile production could
mainly be local and do not affect the final chagaistics of the product. In
addition, there are few, if any, trans-boundareaxlities.

Furthermore UNCTAD's studies have also demonstréiatl small and
medium enterprises in developing countries haveoemered difficulties in
complying with environmental policies emerging ihetabove-mentioned
sectors. Such policies have had significant effectshe competitiveness of
SMEs in developing countries and have in many icsta acted as barriers to
trade. A number of reasons have been stated, amioict the following:

1. The possibility of compensating for the losscompetitiveness in
some sectors by gains in others is higher in difiredsand dynamic
economies, which are not necessarily the main ctemniatics of
developing countries.

2. Developing country exporters are normally ptigleers, as they
compete on the basis of price rather than of naregactors, such
as technology and ideas. Consequently, any envigotah
requirement resulting in a cost increase reduceporéx
competitiveness. It nevertheless may vary from owhstry to
another as well as among different developing aoesmtwith
different stages of development and their capgbtlit integrate
innovative approaches.

3. UNCTAD had also stressed on several occasiatshle problems
of adjustment were higher for small and medium mmiges in
developing countries, especially as they are ingmbrplayers in
the export promotion strategy for sectors sucheaslés, clothing
and footwear. Thus the need to examine the possibtdlict
between the export promotion strategies of devapmountries
and their need to comply with environmental requieats and
their effects on competitiveness becomes all theemmelevant.

4. The variable cost component of complying withvimnmental
standards is higher in some sectors compared terstiAgain
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evidence has shown that it is higher in sectorsintérest to
developing countries, especially leather and foatwas well as
textiles and garment sectors. For example, in éa¢her tanning,
costs of chemicals required to meet internationahdards were
approximately three times the costs of conventichamicals.

Two additional topics remain germane to the mar&etess and
competitiveness debate. These are:

1. Internalisation of environmental costs, and
2. Charges and taxes for environmental purposes.

Though these topics are not new and have in faat biebated at length,
they remain contentious and difficult, especiaflyhie idea is to add them to
the trading agenda. The concept of internalisattonains difficult to adapt in
the GATT on the ground that it interferes with tlefficiency of the
comparative advantage principle, which is centathe free trading system.
The tendency of considering that lack of internagicsation is a kind of
"implicit subsidy" which would be actionable undbe GATT/WTO is a non-
starter. Furthermore, environmental externalitieee dn principle not
distinguishable from other factors that contribute the comparative
advantages and thus competitive edge of an econeugh as education,
infrastructure, social policy, etc. Are we to card# that the costs of all these
factors are to be integrated in the production @sees under the auspices of
the multilateral trading system? That domestic poads internalise their
environmental costs is in no way conflicting witl\GT principles. However,
that countries start implementing trade policiesdah on whether or not
foreign producers have internalised their enviromi@e costs becomes
problematic under the GATT. The GATT would be moomcerned with the
trade distorting or discriminatory effect of suchpalicy, its necessity and
effectiveness, rather than with the policy’s ennimzntal objectives.

As for charges and taxes for environmental purpase®ne can deny the
validity and effectiveness of imposing taxes ashsBut what is at play here is
imposing taxes on a phenomenon thatas quantitative. Forcing producers
to incorporate environmental externalities by imipggaxes on products made
with pollution processes is based on the assumptianh the costs of the
polluting firm and the damage function of the pt#ld firm are known. On the
other hand, if this is true at the national le#etan only be more complex and
difficult if an importing country aims at adjustirguich a cost at its borders
through imposing border tax adjustment on its 'likeports. Also the
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question of what would be the appropriate tax foliytion which would be
accepted internationally is still an open question.

Border tax adjustment (BTA) should pass the netessid effectiveness
test to find out how necessary, useful and pertingmey are to the
environment, before even debating how to adjusintfz the border. The
effectiveness of border tax adjustment is doubtadl ia even contrary to the
widely- acknowledged fact by developing and devetbpountries alike that
environmental problems should be addressed atdimees. So how can a tax
imposed on final products, as border tax adjustpianeffective for problems
which should be dealt with as far upstream in tihedpction process as
possible. And also as rightly put by UNCTAD, it wiasgeneral better if the
tax is levied on the production and extraction ps3es causing the
environmental problems rather than on the resuftimgluct. In other words, a
tax levied internally by the producing country webube more effective in
dealing with the environmental problems at theirrse. As mentioned earlier,
the GATT neither prohibits nor prevents any couifitoyn pursuing a policy of
taxation or regulation with regard to environmenuadtection as long as these
policies apply to its domestic consumers and predkidn fact, one can even
go one step further. For BTA on imports to pass ¢bepatibility test in
GATT, it has to satisfy the following conditions:

1. that the tax levied is product-related,;

2. that the imported product has not been taxethéncountry of
origin, i.e., to avoid double taxation;

3. that the imported product has caused trans-tayrubllution and
the polluting input was not consumed domestically.

Similar to their stance on the process and prodncthethods in Eco-
labelling, developing countries insist that themewdd be an explicit reference
to addressing charges and taxes, which only ratatproduct or product
characteristics that are covered by WTO provisiddsany rate, the debate on
this issue remains wide open so as to study theammental effectiveness
and potential trade effects of levying environméniaxes and charges,
particularly on market access and competitiveness.

Before concluding, let me state that no one cary dbe fact that the
relationship between trade and environment has bebated extensively in
the WTO. This has undoubtedly helped clarify thes of such a relationship
in the framework of the organisation and shapetjpos in response to the
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underlying motives and objectives. Today, beforenesettling this complex
relationship, we are confronted with a more diffiand cumbersome theme,
that of linking trade to labour standards. Thougimf the very beginning such
an inclusion has met with strong objections, itlwdntinue to be pushed in
the WTO mainly by the US for obvious reasons, whaatk of space does not
permit to address here. One thing is clear, howel@reloping countries have
to remain firm on their positions on trade and emwnent in regard to
changing of the rules. Such a move will only seage a prelude for the
integration of the "social clause" in the WTO, whighould be of more serious
concerns and wider implications for them.

4. CONCLUSION

The Seattle Ministerial in December 1999 and theppsed Millennium
Round will be a turning point for the Trade and Eonment debate. It will
decide on where to take the debate from there.tliing remains clear is that
a great deal of work and education continues tondeded before drawing
conclusions or reaching the stage of negotiatingsrand disciplines. The
trade and environment relationship continues toabearea teeming with
difficulties, complexities, and most of all sengiiies. Throughout the article |
have tried to show that so far we have worked withconsensual framework.
To attempt to tamper with such a framework for reglditional objectives will
necessitate a new consensual framework. The atebythe international
community to [put] forward some alternatives remaitheir very first stages.
They will need further in-depth studies. Optioreysbpen to settle for either:

1. To carry the debate onwards in the WTO CTE pedrab the
Millennium Round with a view to bringing the twodscloser. An
option which will hardly achieve results the debatving been
exhausted in view of many.

2. The so-called 'Ruggiero’ option presented earle World
Environment Organisation to be the counterparthe WTO, a
pragmatic and likely workable option in view of tlkfficulties
encountered so far, though still resisted by maidgveloped
countries and their NGOs.

3. A third option, which is still to be tested, msainstreaming the
environment in the various Agreements, such as cAifitre,
TRIPs, Textiles and Clothing and others. The amouwft
complexities and controversies inherent in suchoation are
difficult to anticipate. But one thing one shouldution against is



20 Journal of Economic Cooperation

that such an option carries with it the inheresk f doing away
with the sensitive balance negotiated in the WTCEMktween
issues of interest to developing and developed tc@sralike, thus
precluding the possibility of trade-offs, if any.itWsuch an option,
issues of market access will be spread thinly og#ferent

agreements, and we will be left negotiating the twpics of

concern to developed countries, i.e., the relatigmbetween trade
and environment and PPMs, separately.

In spite of the extreme efforts made in order motabel the trade and
environment debate as a North-South issue, these lerdly borne fruit. No
one can deny that there is evidence of a confletivben developed and
developing countries that will continue and deepaless the existing doubts
of linking environmental interests with protectiom are dispelled. The
challenge is to separate the protectionist from ém@ironmentalist The
environment cannot be safeguarded and enhancedgthromade sanctions.
Benefiting the environment must be through acces®thnology, increased
awareness, financial resources and access to markégthout which
developing countries will find it tremendously difflt to generate the
resources necessary to protect their domestic @mvients and the global
commons.

Let me conclude by stating how Rubens Ricupero, Séeretary General
of UNCTAD, perceives the trade/environment relasltp. "Trade and
Environment are two poles in a dialectical thediere the resulting synthesis
should conciliate the two ends. Unlike many, [[Juldlike to believe linking
trade to environment does not come as somethingatafo reconcile these
two ends necessitates tremendous efforts--and fthbwt sacrifices--where
environment should not be treated as a late coradida or an afterthought".
Let me then stress that to deal with environmeptablems is to deal with
these problems at their roots and integrate enwieott in the decision-making
process since the very beginning. The best wayotthds is to provide the
necessary technology and make available the negefisancing, knowledge
and expertise for the preservation and protectfdheenvironment.



